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On September 6th, South African President F. W. de Klerk made public the proposals of the National 
Party for a new post-apartheid constitutional structure for South Africa. While it is technically a par~y 
document, it is nevertheless legitimately viewed as the first detailed picture of government thinking on 
the topic. The following analysis of those proposals was written by Arthur Chaskalson, Senior Counsel at 
the Bar in South Africa and National Director of the Legal Resources Centre of South Africa. He 
participated in the drafting of the constitution of the new nation of Namibia and is actively engaged in 
the national debate about South Africa s foture constitutional order. 

The constitutional proposals of the National Party must be seen in the context of South 
Mrican history. This history has been one of white domination and black disempowerment. 
White controlled governments have pursued policies of segregation and discrimination regarding 
the ownership and occupation of land, education and the provision of social services. Until 
compaTativeiy recently lab_()r p()Es"~~.u.Y~!~".4ig£:.!ed towarqs excluding blacks frQ!!!. .. ~.kHled .. 
occupations and forcing them into a system of migrant laQ..or. The legacy of this system is still 
wrtli"US:-"-S'ighiti~~.~u~¥rs of bi workers continue to be mi rants an_q the _g!.eat m..~jprit~.~f 
black workers are unsKilled. ver 80% of the land is still owned by whites who control the 
e~"6-mya:na;Sfin, control the-poHticaT'process:-~--~----'-"-'----""'--~' 

Apartheid policies forced blacks into inferior positions in society and created a black 
underclass the overwhelminIL!P-:ili?ti.!Y. of whom are landless, unskilled anQjmpoverished. 
~u Jre~-o to. . k _~_~.E_~~_.~'p.!_ec~io~~~i~ten~~J.~J!!.~'!~ settk!!l~Ofi ,the. 
tanges ot larg~cities. Until now blacks have been denied the vote, and have been unable to 
a 9.ress these issues through the political process. 

The National Party acknowledges that the new society must be one which is free from 
apartheid and enables all South Africans to share in peace, progress and prosperity. To free South 
Africa from apartheid mor~.:w:i11 be r!;:Quired than the repeal of race_!~"g!slation ... _ T~(! legacy of 
~.pi!nh~id~ Peace, Rr?_g!~~~,,,'!!l_g . .Q~per!D:: wi!l only be pos~El~_..if those
whE_E..~~~_ bet:;~~~i.d..ar.e..aQle to see that the new society differs materiallr . .f~~1!! 
the old, and that a genuine attempt is being made to meet their basic needs for jobs, shelter. 
i1tirrri1on, heal th~andecTucari<m-:Itlscrucli1;tEereTore, diiffn:econsti tutiouat "illllctTIres"oflhe new 
S~:;ut~~ Me facilitate the pr;;~~~~ti·~;;:-~-r;hite pri~i~~ frustrat~" t~,~_.~~EI~~cl" 
those"who have fought for their freedom for solonK~sL!!!lder such difficult COndItIons. This is 
w~i:':cQ"uld,happ'Jljf the ~pos3!s of the NaE.Q,!,lal J:a:!.~Y.~~~_~~QE!~"~;L." "-----



In~ffec:tJh~nlp.Q.S.als_c.alL[OJ: . .gQ~ment by consensus. Implicit in consensus is the 
n~~~£ower to block decisions. Th!_<:.!?-tr~E-_~h"illen:totSuChpower lli"ic'oiistltu(loii;an:cj""its_ 
acquisition by any political grouping able to command sufficient support for its policies at an 
election, which seeks to retain white privilege and to frustrate black advancement, woul.~t!.~$!:11U!l 
the retention of many apartheid practices and structures which have been built up over a long period 
. or time. Th~.E!~ctic_~_~"md structures are the result of prolonged and institutionalized r~ 
~crimination~ and will require positive action by the State if they are to be redressed in any 
meaningful way. 

At the Executive level the propo$~J§ .. !;;Ylfm...L:presidency" consisting of the lead~!s of the 
t~e largest parties, or up to five, ifrhe 'three largest parties do not command 50% of the roreS:--
TA~_'~Presidencyf is reguired to function under a rotating "chaiJmanship':_and_~~d.:~.<:_~!.ons 
Qy consensui:, T.Q~£~is required to be a "multi-party" body. appointed by th~_::rre~A~!}iiTl::: 
also by ~onsensus - with the function of carrying out the policy of the "Presidency". In effect {his 
prQPosal means that Executive decisions can be blocked by the veto of the leader of the third 
Jarge§_LI!iciy (or fifth largest party if five are to be included). 

The impact of this provision can be illustrated by an example. As}!!!!}£~~.~.~~_~ ... rt?:.~}"!.~.~~ 
elec.!!£!!-the . .!hree top parties gain 60%, 20% and 10% of the vote resEect1vely. U:!ld~r.",~l.!.l::_ 
Nati.Qn~1 p~.!y~~J?LQR.~e party with 1 0% of the votes can block policies that partLc::~_ 
cOlPln3.P.-..9iI}llQ?to of the votes wish to have pursued. If the 10% have been elected with a mandate 
to preserve white privilege as far as possible, legitimate attempts to pursue policies of 
reconstruction and to eliminate the legacy of apartheid, could be frustrated. 

~me flaw exists in the legislativeJ~!:Q12osals. Although provision is made for a 
legislative assembly to be elected by proportional representatiQn, a bicameral system is proposed, 
iJLYYhich a second bouse is reqllired to give its approval to Bills pass;;r by die legtslatIve assemb~ 
The second house is to be elected on the basis of regional representation, bu0!l:.~_'!:fh.'!~Q!l-Wy 
P~:P_QU.mg more than a minimum percentage of the regional vote, will be allQcated the sam~ 

.number of seats. The minimum percentage is not stated, but whatever it may be, it~~tll,p!::g.~!L 

. p~~les ~ho pass the minimum point on an equal basi~ irre~ec:c~~Y~_9f.Jhe._YQ1~J1.aJ_Jh~.y.<!<::.m211y. 
re~.~~.; ~ not ~nly: f'!!2rs minority parties over the majority party. but also encourages the 
~g~!~nCi"tpolitical f<2!!!!.ations so as to achieve the maximUI!uuiY_a...llt.ag~_JrQmIh,~ __ 
disproportionate allocation of seats. For example, posit that the cut off point is 10%, and the 
pOltproQuces the following resUfts: Party A 60%; Party B 20%; Party C 10%. Parties B an4 ... ~ .. ~ 
~ ether have only 30% of the total regional vote, will have double the re ion'aIrepjes~ngtio!l 
2.LPaUY--A", which ~d 0% of the vote. I this pattern is repeated more or less in all the 
regions, B and C together will be able to block all legislation proposed by A, 9~spite the fact that 
A comm~naslJO%"orilie total vote. - --,......... ..... ,--

But this is not all. The N.;!tionaljst propg~.!!Lr.~.9}!-ires special types of legislation to be 
l'.~s,s~~~i_~~ .. a ~~iihted _~EQrity: in the sC-,.QJ.ld..,hguse. The special types of leglsfitlon aredeRned 
as being leg!~~QQ .. r!lati,~.z. to th(:)nterests .oLminorities, the intere~ts of regions, n entrenched 
Erovisions" of the constitution, and amendments to the constitution. It r;8uggesred tIiafthe 
'\veighrea""maTo'rl"c}?"wnlC11'wiIfoere qUlred"ffii'gntDc'-a--two ~'chI;d;~ajority. Latent wi thin the 
vague concepts of "interests of minorities", "interests of regions", and "en!~!!fhe9."'p~~Yisions", are 
impOrtanc'fearillesrOrtIle old apartheid system~_l£xis1iilgSfruct-llies-I'nvolving ethnic'divisions, 

.. -. -" ........ ,- ._----,-----------
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seg~.!tio~~ducation. and occupation of land. and other aspects of "white~g~:,~cQUld_he 
de(~!l"~~~J>.X some of the parties as interests which are entitled to protection under !,h~~L 
~~~Q!!i.. The weighted majority and the disproportionate allocation of seats to mi~ori.ties, 
co u.l"£t ID.!!k~_iLirrij2oss16Ie-topass legls1jiio!! cfealing wi th SitC1i-in:i:tiers~agains'ttlie~~i~E:~~ .. <?f.~ __ 
party whic:h_.m.i,ghLc.ruumand as littk~&..2~ational vote. ., ._,---
-~"~" .""-.~-~""" .... "~" 

Regional legislatures are to function on the basis that there will be "decision making 
procedures (to) pi~~rot~ction of mip.ority inferests iiid certain circumscribed 
mcttrers':"'11le,:=Il!!.!l.Q!i!y int~ctJmSCcibed matters" are not defined, nor are the 
"special procedures" according to which decisions are to be made. It is propose a that the regional 
legislatures be constituted by votes on a proportional re resentation_sI:stem. but in addition~tl1it 
thefe-shunld . ~_. _____ matlon 0 mem ers bI: local aut~2}'ities. The manner in which this 
indirect representation is to be effected, and the proportion of the total regional legislature that it 
will represent, is not indicated. The /eg!sm.:~1 ex_ecutives are to be composed and to function in the 
same way as the "Presidency" - i.e. by multi-party consensus. The insistence that there be executive 
consensusTh-a:s~ecrarrocedures to deal with "minority interests" and "circumscribed m-at~ 
re~:~::Qic.e_agajn an illtenti.o..n to enable sma groupmgs to oC~,~,:lf~cut~~e a~ction and legislation 
with which they do not agree. 

Lpcal government is to be vested in citI: councils.to bz. elected on a basis which has regar,d 
Q.£!.h to the interests of "lawful residents" and the particular interestsO["owners lessees ari<fiaie' 
~". It is said that the all<~ .. e£!2!!",Qf...w..ards sho!lld be effected on the basis of proper,qcv.alues..".
and vO!~,ng njJmbers.:... It is also suggested as an example that half th!...citY . .s9uncilors should be . 
elected b a voters roll consisting of "all residents" and the other half by a voters roll "containing 
only the names f owners lessees an rate a ers". It is not clear whether this is an elaboration of 
die 'ward system in which allocation wil be made on the basis of property values and voting 
numbers, or whether this is an additional or alternative suggestion. Whatever the true position may 
be, t,he p.l.QPosals i . e a clear intention to favor eo Ie with property interests over other 
voters~ People in low density living areas (whites) will be preferre over people in hi h density 
~ areas,_ }.:t,<:~~L~!!4.£~'2p~~ ormal houses (w ites and some blacks) will be preferredover 
peopre'§~Tnformal housing (lili&l\.s). In addition, it is said that "special decision making 
procedures such as increased majority votes" will be required in respect of certain "circumscribed 
sensitive matters". This is consistent with the framework proposals for central and regional 
government. 

Within the proposed structure of local government, however, there is a proposal which is 
inconsistent with the underlying theme of consensus. It is_~)2~<?.P?~.~,,,~~~'!'~J.1..lh~J"!,2!l_J?._<!Mt~§. . .2f~ 
<::icy council there may be constituted "neighborhood co'i1iicils" who can come together on a 
vciIuIii:ary basis wltfim any geograpfiicil area of tfie 10ciIautIiority. The e~igh~9EhQ.Q4co!!Q.~Us_~~,_ 
to be elected bI: the residents of the neighborhood and to be vested with autonomous power over 
nergnoorhood matters such as tfie regulation ofllOrms and standards for reSTdenfial'eiiVtc'i.')ffmenr,
T1!.~::g§~t:ii;-onlcenses7perintr1: in regard ro-mellse of property, the .. pmYJ.S!9n of.f_Qmmunal 
raciliti~s, securitI: matters and ciVIl protectlon, and matternhat may be allocated to a 
neighborhood council in terms of other legislation, for example education and welfare. " Here 
consensus is no longer the criterion, but ~!!tQ!lQ!!!yj_sj.lven'fo-neTgti1iorfiooagio~s to .d~,!!Lwith 
matters within identified spheres of power, and to raise money from the residents of the 
neighborhood (presumably by tax) for that purpose. In this manner encl~~QUrivil~~..£.<y'!_~~ __ 
preserved by law. ~ .. -"-"'-".---'-'''-.--.'-

....--~ .. ~'-"'~"~.,-."'~,~." .. ~""""~ .,~"~",",",,"'~~--
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Central. regional and local government is to take place within a system of devolution of 
power which will Pt£Y~bY...,o,...f_t_h,:,,"e_t_h_r_ee_tI_· e~rs:-:-o_f ........ o_v-:er....,n:-m-:-e...,n .... t "Tfu_n_c .... t_io_n_in..w..._in-,-ar;-e_as-..,..a....,l,...lo_c.a_te_d_to_, the 
~!:...!i~s of government .. What is proposed is a multiple fe er system with original power 
being devolved right down to local structures. Tlt~f!~~gm~(lta[ion of power and the insistence on 
SQnsen~us and special majorities will ma~ for_~~,~~£i.ov~:~ent. favQ.ri~y"QQJiti~i!lgrQ.up.i.ng 
whICll chooses to ursue olicies directed toward the preservation of white privilege in substance if 
not in orm. and adding to the di ficu ty of genuine attempts to dismantle apartheid. 

The proposals also indicate a commitment to a cO~Eitutional ~tate built around a bill of 
.rights. a commitment to recognizing free and autonomous fields of interest in non-governmental 
activities. and a willingness to entkr..i!1tQ.Jlego,tiatio.o.s....with tbe Transk.ei, Bophuthats)Yana. Venda 
;}!!4.~i§,k~Un_r.egard to their future relationship with "South Africa". The concept of a 
constitutional state with a bill of rights and recognition of "civil society" are not contentious. 
thOUg!l they could possibly become so. if presented in a manner designed to preserve white 
privilege. Transkei. Bophuthatswana. Venda and Ciskei are regarded by the international 
community as part of South Africa and it is correct that they should be treated as such in the 
constitution. 

In its publication" c;,.~ns.!it'8!9n~-Patficipatory Democracy'~ the National Party 
acknowledges that the n_~~",9i§lt~.nS.atio.n..should be free-ft:.om-a,partbeUl~!!~gjsc.!.~!l!!Q2:!iQQ.j!!_E1...r 

.\ fQE~~,',' :u:d sh~,~!!§S..s!..Q.!l,!!niY~[sal fraochise jn adem", a"cra, tic sn:,II,{';J..!!.t£...of gO"Ve!E~~!.lt. The .. 
Si!.!!£~I!E~.~rl.LQuts forw~d to achieve these gllalsjs. ~QF_ever. neithg demo~atic nor }i~~J2.... 
~c::_So..!!!LAfrica from the le.gacy of apartheid. It seems to be concerned principally with another 
goal identifi~ilie publication. namely. that the new so.9.e.t~_shQllld be free from domination 

~ ~.~~_".~, .. ,~'~.~"M_'~' ........ 

and should also accommodate the culture'! differences in South Africa. 
-....-.,".-.. """.'"'''''."~~''-... -~ ... -~'''''"'------.-.. ~~----

"Domination" must be distinguished from majority rule. D~mocracies function on the 
.~.~i~.""2fp.E.!~amen ta~_~~ri ties. I t is_?..?!"L~.~,.,~:tj ~ri tL~..2.E.Ere';;sry~ery"·~owaf~!!![ii.Qii!!.~i·· 
~ is ~proe.riate to talk about domination. Wh~~i!.£Q!lS.tit.ucion. needs TO .d....9J.~_!2..£~.c:_~c:E.~_~_l!~~_ 
oppressIon. There can be no objection in principle to the inclusion in the constitution of 
'mecnmisms designed to secure protection for the legitimate interests of minorities in South 
Africa. The constitutional form through which this is ordinarily done is toj4«:;1)"~ifr",~~~i.c;:,_ 
f!:~e~~~,~_~~ic:~ reg,uire Qroteqion. including religious and cultur~Ureedo~~~_~r:t.~_!Q.g!!.~.!..<glI~~ .. _ 
suCh protection through an entrenched bill of rights. under which l~and executive action 
aiem1i1tes1Il5ject (Q JudIcial review by an independent judiciary. Protection agaffist---"-'---'-'~ 
'~aomin'it1on'i":'an:d the accommodation of cultural differences. can be and usually are dealt with 
through a bill of rights and related mechanisms. But to go further, and (Q require in effect, as the 
National Party's proposals do. that legislation and executive action can only be undertaken if 
minorities give their consent thereto, is neither democratic nor practical. 

The constitutional proposals of the National Party. fragment pewer at every level of 
government. They involve mechanisms which call for weighing of voting. special majorities for 
legislation. and consensus of all p:rrties with "significant" representation for executive action. In 
their application' these proposals could result in the er etuation of the une ual rel ions. 
which are the consequence'orapar el. It is this that will make them unacceptable to the 
~aJonty 6TtIl'e population. 
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