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FROM: Gay J. McDougall, Director
Southern Africa Project

RE: Death Sentences in South Africa

1. The incident at the bank in Silverton, South Africa.

In the January 1980 incident on which the trial was based,
three armed black men, alleged to have been members of the
liberation movement known as the African National Congress
(ANC) , held 19 whites hostage for ten hours in a bank in the
Pretoria suburb of Silverton. All three men were killed as
were two of the hostages when a South African police anti
insurgency unit stormed the bank.

2. Summary of trial.

The l6-week treason trial held in Pretoria in late 1980
involved nine youths who left South Africa and joined an
external guerrilla movement in the wake of the 1976-77 unrest.
While admitting that the nine had never worked together as
one group, the State alleged that they had acted as co-con
spirators with the cornmon purpose of overthrowing the South
African government by violent means. The main charge against
all defendants was high treason under the Terrorism Act deriving
from their alleged involvement in the following specific acts:

--All nine were accused of conspiring with the three
gunmen who attacked a Silverton bank on January 25, 1980;

--Ncimbithi Lubisi, Petrus Mashigo, and Naphtali Manana
were accused of attacking the Soekmekaar, Lebowa, police
station with automatic weapons and grenades on Jan. 4,
1980. No loss of life occurredi

--Benjamin Tau and Moses Molebatsi were accused of
setting up guerrilla arms caches and bases in the
Pretoria area, and of planning to blow up petroleum
storage tanks at Watloo, near Pretoria;

--Phumulani Shezi and Jeremiah Radebe were accused of
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planning to attack the Port Natal Administration Board
building;

--Thomas Mngadi and Boyce Bogale were accused of establish
ing a guerrilla base near Vryheid (Natal Province).

Several of the defendants made claims in court that the
Security Police had elicited statements from them by torture.
Molebatsi stated in court that a plastic bag had been placed
over his head until he had difficulty breathing, that he had
been subjected to electric shocks, and that he had been hand
cuffed in a painful position.

The defense proved that none of the nine defendants were
present during the January 25, 1980 bank incident. Most were
outside the country when the attack occurred; Tau was already
in detention at the time. In recognition of those facts,
Judge Jaap De Villiers found them nat guilty of the charges
relating to the bank attack, but found them guilty of high
treason for involvement with the ANC, which is an outlawed
organization in South Africa.

Three of the men, Lubisi, Mashigo, and Manana, were also
found guilty of charges relating to the abortive attack on
the police station on January 4, 1980, which involved no loss
of life.

3. The sentences.

In spite of the court's finding that the nine had played
no, repeat no, part in the Silverton bank attack in January
1980, nevertheless, the state succeeded in obtaining sentences
which are among the most severe to be handed down in a political
trial during the last 20 years. Lubisi (30), Mashigo (21),
and Manana (25) were sentenced to death. All three men were
given leave to appeal against the death sentence, but not
against the conviction.

Molebatsi (28) and Tau (25) were sentenced to 20 years
imprisonment; Shezi (25) and Radebe (27) were sentenced to
15 years; Bogale (27) and Mngadi (21) were sentenced to 10
years. In these cases, the judge refused leave to appeal.

In passing sentence, Judge De Villiers acknowledged that
"today's rebels are tomorrow's leaders," but countered that
the court's problem was what to do with a rebel when caught.
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4.
---

Current status.

On April 7, 1982, the South African Appeal Court sitting
in Bloemfontein confirmed the death sentences imposed on
Lubisi, Mashigo, and Manana by the Pretoria Supreme Court
in November 1980. The sole avenue of appeal now left open
to them is ~~ petition the state president for clemency.
Clemency appeals must reach the president by May 21st. If
clemency is denied by the state president, who acts upon the
advice of the cabinet, executions will probably take place
with a minimum of delay.

--------- - - ------------
5. Major issues.

--This is the first time the death sentence has been
imposed for a political crime where no loss of life
occurred.

--South Africa has previously had a tradition of
clemency in political cases. Only one person-
Solomon Mahlangu--has been executed for a politically
motivated offense since the 1960's. Even in that
case (Mahlangu was hanged in April 1979) sentence of
death was imposed on a murder charge and not on the
basis of the political offenses for which Mahlangu
was also convicted. Consequently, the South African
authorities argued that Mahlangu was executed for a
criminal rather than a political act. In at least
two other cases more recently, one involving a South
African sentenced to death for high treason (James
Mange) and the other a Namibian sentenced
to death under the Terrorism Act (Markus Kateka),
the South African Appeal Court upheld
their appeals against sentence and commuted their
death sentences to prison terms. In neither case
was loss of life involved in the offenses they
allegedly committed.

--The severe sentences given the defendants sets a
bad precedent for future political convictions, and
is an indication of the lengths to which the South
African government will go to shield apartheid from
opposition and vindicate its security measures.

--The defendants in this trial should have been accorded
"Prisoner of War" status under the Geneva Conventions
of 1949 and Protocol I thereto.

In June 1977, the provisions of the Geneva Convention
of 1949 Relative to the Treatment of Prisoners of War
formerly considered operative only between sovereign
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States parties to the 1949 Convention, were expressly
extended to cover "armed conflicts in which peoples
are fighting against colonial domination and alien
occupation and against racist regimes in the exercise
of their right of self-determination .... " On Dec. 7,
1978, this extension, Protocol I, entered into force.
On November 28, 1980, the African National Congress
of South Africa made official declaration of its intent
to consider the terms of the Protocol binding upon its
operations in South Africa.

Prisoners of war are immune from criminal prosecution
and, hence, execution for those acts of combat which
do not violate the laws of war, but which might other
wise be common crimes under municipal law.

Prisoner of War status for these and other detained
political opponents in South Africa would make proper
recognition of the increasing reality of war in southern
Africa.

6. International reactions.

--On April 9, 1982, the U.N. Security Council passed
unanimously Resolution 503, whereby:

"The Security Council.

Recalling resolution 473 (1980) and its statement of
5 February 1981 (S/14361) regarding the death sentences
passed by the Transvaal Division of the Supreme Court
in Pretoria on Ncimbiti Johnson Lubisi, Petrus Tsepo
Mashigo and Naphtali Manana, three members of the
African National Congress of South Africa,

Gravely concerned over the confirmation of the death
sentences by the South African Court of Appeal on
7 April 1982,

Deeply concerned that the carrying out of the death
sentences would further aggravate the situation in
South Africa,

1. Calls upon the South African authorities to
commute the death sentences;

2. Urges all States and organizations to use their
influence and to take urgent measures in conformity
with the Charter of the United Nations, the reso
lutions of the Security Council and relevant inter
national instruments to save the lives of these
three men."
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--On February 5, 1981, the President of the United
Nations Security Council issued a statement on behalf
of the Council expressing its grave concern at the
death sentences imposed on Lubisi, Mashigo and Manana
in which he urged that "the government of South Africa,
in order to avert further aggravating the situation in
South Africa, should take into account the concerns
expressed for the lives of these three young men."

--President France Albert Rene of the Seychelles
has called upon the South African government to
grant clemency to Lubisi, Mashigo, and Manana.

7. Suggested Action--Before May 14th.

--Send cables calling for clemency for Ncimbiti Johnson
Lubisi, Petrus Tsepo Mashigo and Naphtali Manana to:

His Excellency Marais Viljoen
State President
"Presidensia"
Bryntirion
Pretoria, South Africa

--Send mailgrams to President Reagan calling on him
to intervene with the South African government to
save the lives of Ncimbiti Johnson Lubisi, Petrus
Tsepo Mashigo and Naphtali Manana.

--Send copies of all communications to:

Gay J. McDougall, Director
Southern Africa Project
Lawyers' Committee for Civil Rights Under Law
733 15th Street, N.W.
Suite 520
Washington, DC 20005

GJM:mmm
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