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On November 2, 1990, the South African Minister of Justice,

Kobie Coetsee, released two documents for publication. The first

was the long-awaited official Guidelines 1 for releasing political

prisoners and granting indemnity to others for their political

activities. The second document was the second report 2 of the

working Group established under the Groote Schuur Minute, May 4,

1990. Both documents are the most recent products of the talks

between the South African government and the African National

congress (ANC) which have addressed the fulfillment of precondi-

1 Guidelines for Defining Political Offences in South
Africa, Government Notice No. R. 2625 printed in 305 Goyernment
Gazette No. 12834 (Pretoria, Nov. 7, 1990).

2 Hereinafter Second Working Group Report.
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tions set by the ANC and the international community to full-

scale negotiations.

This paper is the fourth in a series of updates on the

transition process in South Africa produced by the Southern

Africa project of the Lawyers' Committee for Civil Rights Under

Law. 3 In this paper, the Southern Africa Project presents an

analysis of the Guidelines and the Second working Group Report,

and makes the following conclusions:

The definitions of "political prisoner" and
"political offense" contained in the Pretoria
Minute have been expanded in a way which can
be interpreted to include in any pardon or
indemnity to be granted, those who acted in
defense of apartheid such as government death
squads or members of white right-wing
terrorist groups.

In order to receive indemnity or release from
prison, an individual must submit to the
South African government what essentially
constitutes a signed confession of offenses
committed.

The South African government retains full
control of and discretion over the indemnity
and release procedure; the consultative body
which will review applications initially
rejected by the State President will have
only an advisory role.

While the Pretoria Minute sets April 1991 as
a deadline for completion of the process of
indemnification and release of political
prisoners, delays may occur because of the

3 The earlier papers are: Analysis of the Address by State
President F.W. de Klerk (Feb. 2, 1990); The Partial Lifting of
the State of Emergency in South Africa (June 8, 1990); and The
Pretoria Minute and working Group Report of August 6. 1990
(August 14, 1990). All are available from the Southern Africa
project of the Lawyers' Committee for Civil Rights Under Law.
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government's linkage of this process with the
suspension of "armed action and related
activities."

Political detentions and trials may continue.

I. Background

On February 2, 1990, state President F.W. de Klerk announced

in his speech important reforms in the apartheid system: the

unbanning of the ANC, the Pan-Africanist Congress (PAC), the

South African Communist party (SACP) and 33 other organizations;

the release of political prisoners who had been convicted solely

of membership in the previously banned organizations;4 the repeal

of certain aspects of the Emergency Regulations; 5 the lifting of

restriction orders on individuals; the suspension of the death

penalty pending reform; and limits on the. duration of Emergency

detentions.

On May 4, 1990, after 3 days of meetings, ANC and South

African government delegations issued the joint Groote Schuur

Minute. This document contained a' commitment on both sides to

work "towards the resolution of the existing climate of vio-

4 According to the South African Bureau of Prisons, 115
people were released between February 2 and September 1, 1990,
presumably as a result of President de Klerk's speech. A further
66 people were released between September 1 and October 10, 1990.

5 On June 7, 1990 President de Klerk announced that, with
the exception of Natal Province, the State of Emergency would not
be renewed when it expired on June 12th. On October 18, 1990,
the Emergency was rescinded in Natal as well.

3
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lence ... " It also authorized the consideration with a view to

release of certain cases of political prisoners (those convicted

either of leaving the country without a valid travel document or

of membership in a previously banned organization).

The terms of the Groote Schuur Minute authorized a working

Group with representatives from the ANC and the South African

government to discuss the issue of an amnesty for political

prisoners. On August 6, 1990, the working Group published its

first Report' together with another joint statement, the Pretoria

11

Minute. 7 According to the Pretoria Minute, both sides "ac-

cepted" the First working Group Report and its negotiated

definition of the terms "political prisoner" and "political

offense. "I Additionally, the ANC announced the suspension of its

armed struggle 9 and the South African government promised to move

for the repeal of certain limited provisions of the Internal

Security Act, No. 74 of 1982. 10

, Hereinafter First working Group Report.

7 See generally Southern Africa Project, update III: The
Pretoria Minute and working Group Report of August 6. 1990, supra
note 3.

I Pretoria Minute, para. 2.

9 .I.d...., para. 3.

10 Those provisions which: "(a) refer to communism or the
furthering thereof; (b) provide for a consolidated list; (c)
provide for a prohibition on the publication of statements or
writings of certain persons; and (d) provide for an amount to be
deposited before a newspaper may be registered." .I.d...., para. 7.
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The working Group established by the Groote Schuur Minute

was further mandated in para. 2 of the Pretoria Minute to "draw

up a plan for the release of ANC-related prisoners and the

granting of indemnity to people in a phased manner." This plan

is contained in the Second working Group Report which was

released with the Guidelines of November 7, 1990.

Those two documents form the subject of this paper. In the

remaining sections, this paper considers the following issues:

the individuals affected by the accord; the procedures es

tablished by the two documents for the indemnity and the release

of political prisoners; and the timetable for this process.

II. Definition of "political Prisoner" and "Political Offense"

The first section of the Guidelines contains the definition

of a political offense to be considered with regard to applica

tions for release by political prisoners and for indemnity by

others. That definition differs in several important respects

from the definition contained in -the First Working Group Report.

In contrast to the impression given by the Pretoria Minute that

its provisions may have only mandated the release of ANC prison

ers,II the press statement by Justice Minister Kobie Coetsee,

issued with the Guidelines, stated: "These Guidelines have been

11 Its language specified "the release of ANC-related
prisoners." .I.d....., para. 2.
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designed with a view to the South African situation and will be

applied to all requests for indemnity irrespective of the

organization or person concerned."

Additionally, the First Working Group Report followed the

division in extradition law between "pure" political crimes,12

and the category of "related" political crimes,13 which might

involve charges under the common law. Pure political crimes,

such as treason, would have expectedly received automatic

amnesty. "Related" political crimes require a case-by-case

weighing of the political and ordinary criminal aspects. 14 The

Guidelines now omit the first, "purely" political category and

skip straight to the factors listed by the working Group for

judging "related" crimes. 15 presumably, the result is that no

charges will be deemed ipso facto political. Every case will now

entail some judging of the various components of the alleged

offense.

12 The working Group lists the following as examples:
"[E].g. treason directed solely against the State and not
involving a common or "ordinary" crime such as murder or assault;
or the dissemination of subversive literature." First Working
Group Report, para. 6.5.2 (b).

13 Trl
~, para. 6.5.2 (c).

14 See generally Southern Africa Project, The Release of
South Africa's Political Prisoners: Definitions and Expectations
(March 3, 1990)(to be published in TEMPLE INT'L & COMPo LAW
JOURNAL) for a study on the definition of political prisoners in
international and comparative law -- including extradition
practise.

15 Guidelines, supra note 1 at paras. 3.1 & 3.2.
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The most striking feature of the official guidelines is that

they amend the negotiated definitions of "political prisoner" and

"political offense" contained in the First Working Group Report 16

to include within their scope offenders who acted in defense of

apartheid, such as security force death squads or members of

white right-wing terrorist groups. A close comparison between

the First working Gr.oup Report and the new Guidelines, of the

factors listed to be weighed in judging the political nature of

offenses, reveals these changes. 17 For example, the First

working Group Report lists motive as the initial factor to be

considered. As a parenthetical example of political motive, the

First working Group Report provides: " ... to change the es

tablished order." This example has been changed in the official

Guidelines to: " ... to further or oppose the aims of a political

organizatio~, institution or body." The change permits a broader

interpretation of what constitutes a political offense from

solely anti-apartheid activity to acts committed either in

support of or against apartheid.

Similarly, the First Working Group Report lists as the next

factor the context in which the act occurred: " ... especially

whether the offence was committed in the course of or as part of

16 First ~orking Group Report, para. 6.5.

17 The following comparisons are taken from ~, para. 6.5.2
(c) (i-vii) and the Guidelines, supra note 1 at para. 3.2 (i-vii).
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a political uprising or disturbance." Again, the Guidelines

change this to include guardians of the status quo: " ... in

particular whether it was committed in the course of or as part

of a political uprising or disturbance, or in reaction thereto."

The third factor, the nature of the political objective, is

also altered. The First working Group Report gives as a paren

thetical example: " ... whether to force a change in policy or to

overthrow the Government." This has now been published by the

government as: " ... whether to force a change in the policy of or

to overthrow or destroy the political opponent." All these

changes amount to a shift to encompass not solely activists for

political change, but their opponents as well.

The fourth factor, the legal and factual nature of the act

in question, was altered by omitting the stated example al-

together. The First working Group Report notes that, "[R]ape

could never be regarded as a political offence." This has now

been deleted, presumably opening the way for indemnity to those

who have allegedly committed rape; victims of government

security forces have repeatedly charged officers with rape,

attempted rape, and sexual assault and harassment. is

is Former detainees have made a number of charges of sexual
assault. The alleged victims were both male and female; some as
young as 11 years old. Free South Africa's Children: A Sym
posium on children in Detention, 10 Human Rights Quarterly at 36
37(No. 1, Feb. 1988); Weekly Mail, June 12, 1986. See also for
related occurrences, International Commission of Jurists, South
Africa and the Rule of Law at 124-126 (1988).

8
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The fifth factor has also been changed. It lists the object

of the act in question, which the First working Group Report

exemplifies with, " ... whether it was committed against Government

property or personnel " The Guidelines change the example to

broaden its scope: " whether it was committed against the

political opponent or his property ... ". The fifth factor also

includes a new component. Under the Gujdelines, the fifth

segment of the test is met if the individual had as his/her

objective, " ... the assumption that a particular. cause, goyernroen-

tal or otherwise, was being served." [our emphasis]

.il.L.. Procedures

Amnesties and indemnities in other countries are often

merely a few pages long with simple language stipulating the date

of enactment and the offenses to which they apply. 19 The Guide

lines state that pardon or indemnity will be granted only with

respect to political offen·ses committed on or before 12 0' clock

The 32nd Battalion was sent into Natal in response to the
fighting there; it was primarily composed of former members of
the Angolan FNLA. Natal residents have repeatedly accused
battalion members of attempted rape, sexual harassment, theft and
robbery. 5 SouthScan No. 19 (May 18, 1990); Sunday Tribune, May
20, 1990.

19 See e.g. Amnesty Proclamation. 1989 (NO. AG 13), Official
Gazette Extraordinary of South West Africa No. 5725 (Windhoek,
June 7, 1989).

9
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on October 8, 1990. 20 Beyond this provision, the procedures

established in the Guidelines and Second working Group Report are

markedly complex. The following sections will outline separately

the procedures affecting: persons who may be liable to prosecu

tion and are seeking indemnity or temporary immunity; persons

currently being prosecuted or awaiting trial; persons in ad

ministrative detention; and political prisoners already convicted

and sentenced who are seeking release.

III.A. Indemnity From Future Prosecution

Those individuals who fear future prosecution for their past

political activity can seek indemnity under the Guidelines. Only

two categories of activity are granted automatic indemnity.

These relate to unauthorized emigration: (a) those who left

South Africa "without being in possession of valid travel

documents"; and (b) those who left South Africa "at a place

other than a port referred to in section 2(b) of the Departure

from the Union Regulation Act, 1955 (Act No. 34 of 1955)."21 The

First working Group Report listed in para. 3.2 a further category

for indemnity which do not appear in the Guidelines: "Any

offences related merely to organisations which were previously

prohibited." This deletion was reportedly made unilaterally by

the government without consultation with the ANC.

20 Guidelines, supra note 1 at para. 4.1.

21 ~, para. 6.1.
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Those individuals whose offenses fall outside of the

categories described in the previous paragraph will have to seek

indemnity affirmatively by completing and submitting to the

government extensive forms requiring detailed information about

the activities for which indemnity is sought. 22 Indemnity will

be granted only for listed offenses, whether facts are omitted

deliberately or out of ignorance. This procedure forces an.

individual to place him/herself on record regarding political

activities and beliefs, something which many may hesitate to do.

In essence, the application forms constitute a demand for a

signed, full confession, although the text does stipulate that

any information provided by the applicant "will not be used for

any purpose other than that envisaged in the Indemnity Act,

1990."23.

Moreover, question 18 asks, "If you are not a member of an

organization or political party that has committed itself and its

members to peaceful solutions and development, do you subscribe

to these principles?"24 This has "already created obstacles for

members of liberation groups such as the PAC which remain

critical of the transition process and, to date, have not

foresworn armed struggle. According to the Johannesburg-based

22 Id. in Annexure A.

23 ~

24 ~

11
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Human Rights Commission, fourteen PAC exiles were reportedly

refused temporary immunity to enter South Africa when they

declined to agree to "peaceful solutions and development." At

the same time, two other PAC members were allowed into South

Africa because they had signed such a statement.

Completed forms may be presented via the organization to

which th~ applicant is affiliated or directly to the Office for

Indemnity, Immunity and Release. 25 This reliance on organiza-

tional structures to channel completed forms may result in

discrimination against unaffiliated individuals who submit their

forms without organizational recommendations. Similarly,

individuals affiliated with groups critical of the negotiation

process may see their applications delayed. It remains to be

seen whether such discrimination occurs in practice.

Exiled individuals may apply for temporary immunity in order

to return to South Africa for a short time to participate in the

transition process. The application form for this purpose 26 is

far more cursory than the one required for permanent indemnity,

although those seeking temporary immunity must similarly answer

25 .I.d....., paras. 7.1-7.3.

26 .I.d....., in Annexure B.
address; identity number and
birth; details of membership
purpose and period for which

This form simply asks for: name and
passport details; date and place of
in any political organization; and
temporary immunity is sought.

12
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whether·they subscribe to "peaceful solutions and development. ,,27

Those abroad who apply for temporary immunity must approach the

Department of Home Affairs and must have the proper documents of

citizenship (or reapply for them beforehand) on arrival. 2B

III.B. Indemnity For Those On Trial

The agreement embodied in the Guidelines and the Second

working Group Report does not require an immediate and automatic

termination of political trials for offenses which occurred prior

to the October 8, 1990 cut-off date. Rather, the relevant

provisions in the Guidelines reiterate the authority of the

Attorney General to continue with such prosecutions and inves

tigations connected with them, barring action by the state

President. The Guidelines state that the provisions "shall not

be construed as precluding an Attorney-General ... from continuing

with a prosecution. ,,29 The State President retains authority to

grant indemnity during or after the proceedings. 30 Similar

deferment to the Executive occurs in cases where investigations

have taken place but the decision whether to prosecute is

2 7 M....., in Annexure B at question 9.

2 B l.d...., paras. 10 & 11.

2 9 M....., para. 8.1.

3 0 M....., paras. 8.1 & 8.2.

13
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pending, and where prosecution has taken place but not the

trial. 31

On November 16, 1990, there were approximately 290 political

trials in progress involving 2,084 defendants. The Human Rights

Commission has questioned the rationale for continuing such

trials. There was merely an 11.4 per cent conviction rate in the

494 political trials completed in the first nine months of 1990.

charges were withdrawn against 70 per cent of those charged. 32

Of course, all those prosecuted are subjected to significant

emotional and financial hardship. These political trials may

serve as a continuing form of harassment against the government's

opponents, despite the words of reconciliation espoused in the

Groote Schuur Minute and Pretoria Minute. It is the expectation

of the ANC, however, that an individual's application for

indemnity should suspend any prosecution in progress. That

expectation is not reflected in the published Guidelines.

Political prosecutions and trials will continue with respect

to activities engaged in after October 8, 1990. The Internal

Security Act, which creates statutory political offenses, remains

in force and individuals may still be charged with political

offenses under the common law.

31 ~, para. 8.2.

32 Human Rights Commission, Human Ri~hts Focus on Political
Trials at 4-5 (Nov. 16, 1990) (available directly from the Human
Rights Commission, Johannesburg).

14
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III.C. Release of Detainees

For the past.three decades, detention without charge or

trial has been a facet of the South African Government's machi-

nery of repression. Since 1980 alone, more than 50,000 people 33

have been held in administrative detention under either State of

Emergency regulations or the Internal Security Act. Provisions

of the Internal Security Act which authorize detention without

trial remain in effect: Section 28 which permits the detention of

a person merely under the suspicion that the person may commit an

act which may endanger law and order; Section 29 which autho

rizes indefinite detention for interrogation without charge or

trial; Section 31 which permits indefinite incommunicado deten-

tion of state witnesses for political trials; and Section 50

which allows 48-hour incommunicado detention at the discretion of

a police officer.

As of October 30, 1990, the Human Rights Commission, an

independent South African monitoring group, counted 105 then

current Section 29 detainees. The Commission also reported that

a total of 186 had been detained under Section 29 since the

beginning of the year. 34

33 This figure includes the homelands.

34 Human Rights Commission, Human Rights Briefing 37/90
(Oct. 30, 1990).

15
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The release of detainees is referred to in para. 2.1(c) of

the Guidelines: "As regards [persons in detention] the relevant

powers of release are contained in security legislation."

presumably, the reference is to various provisions in the

Internal Security Act which authorize the Minister of Law and

Order and, in certain instances, the Attorney General or a

magistrate to order the release of a detainee at their discre-

tion. 35

III.D. Pardon For political Prisoners

The ANC estimated at the time of the August 1990 talks that

there were then a total of 3,622 political prisoners being held

by the South African government. The Guidelines, read in

conjunction-with the Second working Group Report, establishes

essentially a three-step process for their release: remission of

sentence; pardon upon affirmative application by those not

released due to remission of sentence; and review of any remain-

ing difficult cases by a consulting body whose recommendation

regarding release will be referred to the State President.

In South Africa, remission by a third of the original

sentence is standard practice for all those convicted of criminal

35 Internal Security Act, No. 74 of 1982, sections 28(1);
29(5); 31(3)(a); 50(2) and (5).

16
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acts. 36 However, political prisoners were always excluded from

this benefit. The Second working Group Report recommends an

immediate remission by one-third of the original sentence for all

who have to date been denied remission, presumably because they

had been designated as political offenders. 37 In addition, it

recommends an additional special remission of one year taken off

the remaining time a prisoner must serve. 38 The application of

this one-third plus one year remission of sentence will result in

the immediate release of prisoners who have served all but that

amount of their sentences. That, then, is the first step in the

prisoner release process.

The Guidelines state, however, that these remission of

sentence rules will not be automatically applied with respect to

former death row prisoners who, under operation of other laws,

have had their sentences commuted to a prison term. 39 They

presumably will be permitted, nevertheless, to apply for release

as political prisoners.

36 " ••• [I]f at any time it appears to him to be expedient,
the State President may authorize the release of any prisoner
either unconditionally or on probation or on parole as he may
direct, and may grant remission of a portion of the sentence of
any prisoner." Prisons Act, No.8 of 1959, section 69(1).

37 Second working Group Report, para. 3.

38 ~, paras. 5 & 6.

39 Guidelines, supra note 1 at para. 2.2.
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The Human Rights Commission estimated that only 97 prisoners

were eligible for release in November 1990 by operation of the

first stage of the release program, that is, by operation of

remission of sentence. 40 The ANC estimates a higher figure of

300 prisoners would be released in November under the terms of

the remission.

Those political prisoners who have additional time to serve

even after application of the remission, must apply for release

using the same forms as those seeking indemnity. 41 Prisoners

considered by the state President to clearly fall within the

definition of political prisoner will be pardoned immediately. 42

Applications rejected in the first instance by the state

President will be referred to a consulting body for review. The

First working Group Report intr0duced in para. 8.2 the notion of

a consultative "body or bodies" with "a convenor with ad hoc

appointments from concerned groups." One such body has been

formed with twelve members: six representatives from the ANC and

six from the government. According to current plans, this group

will have two co-convenors, one from each side.

40 Human Rights Commission, telefax response to inquiry
(Nov. 16,1990).

41 Guidelines, supra note 1 in Annexure A. See supra text
at 11-12 for a description of the forms.

42 This power is vested by virtue of Section 6 of the
Republic of South Africa Constitution Act, No. 110 of 1983 and
Section 69 of the Prisons Act, No. 8 of 1959.

18
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. The Executive has sole discretion over the granting of

indemnity and release from prison.. The Executive will decide

each case and the consulting body will merely provide "wise

advice ... to demonstrate that the interest of all parties are

being taken into account ... "43 In cases where the Executive

refuses release or indemnity, and the applicant petitions for

review by the consulting body, the body can make only a recommen

dation to the Executive. 44

After release, former political prisoners remain subject to

the threat of civil suits. Once an individual has met the

requirements stated in the Guidelines to receive indemnity, the

indemnity then covers both civil and political suits. Political

prisoners, on the other hand, once released, are not absolved of

civil liability for their actions. 45

43 Guidelines, supra note 1 at para. 5.1.

44 T..:l
..I..!d..L., para. 7.5.

45 The only mention of a bar on civil suits occurs in the
Indemnity Act, No. 35, 1990. Compare Southern Rhodesia: ~
Amnesty Ordinance. 1979 (Ordinance No.3 of 1979), sec. 2(1):
"No legal proceedings whatsoever, whether civil or criminal shall
be instituted in any court of law in respect of any act to which
this section applies ... "

19
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IV. Timetable

According to paragraph two of the Pretoria Minute, all

qualifying applications for indemnity or release of political

prisoners should be acted upon by April 30, 1991. However, the

process may be stalled by new requirements presented by the

Government in the Guidelines.

The Guidelines make the indemnity and prisoner release

contingent on peace inside South Africa. In the Pretoria Minute,

the ANC vowed to suspend its armed struggle. Both sides· promised

to work towards "normalisation and stabilization," and expressed

the hope that "all those who have not yet committed themselves to

peaceful negotiations to do so now."46 The Guidelines introduce

a linkage between these affirmations of peace and the indemnity

and release process. Moreover, for continuing progress in the

area of indemnity and prisoner release the Guidelines require not

just that the ANC abide by its suspension of the armed struggle,

but also that other liberation groups join in the peace process.

It states:

The rate at which progress is made under paragraph 3
of the Pretoria Minute will therefore obviously
determine the time scales within which indemnity can
be granted and prisoners can be released. The more
difficult cases and especially offences involving
elements of violence will only be considered once it
is apparent that the principles and the undertakings

46 Pretoria Minute, paras. 3, 4 & 8.
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in the Groote Schuur and Pretoria Minutes are being
complied with, or to the extent that other organizations
or individual persons commit themselves to peaceful
solutions and development. 47

This paragraph is reportedly a unilateral insertion by the

government following agreement between the two sides on the text

of the First working Group Report. Essentially, this allows the

South African government to hold exiles and political prisoners

hostage to the success of the transition process.

Moreover, the government is free to decide for itself what

constitutes "peaceful solutions and development." Government

spokespersons have already denounced the ANC's "mass action"

against township councils as a violation of the commitment to

suspend the armed struggle. Nelson Mandela has replied that

demonstrations and rallies are an aspect of democracy the

government will have to accept. 48

For further information,
please contact:

Gay J. McDougall, Esq.
Carl E.S. Soderbergh, Esq.

Southern Africa Project

47 Guidelines, supra note 1 at para. 4.2.

48 Washington Post, Nov. 18, 1990.
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