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WHITE SOUTH AFRICA VOTES "YES"
Southern Africa Project Director Gay McDougall was in

South Africa when South African President F. W. de Klerk called
for the March 17th referendum which resulted in a landslide
mandate for his leadership. When Gay McDougall testified
before the Africa Subcommittee of-the Hous€....-ofRepresentatives
on March 31st, she gave the following analysis of the outcome of
the referendum.

An accurate analysis of the outcome of the March 17th Whites-Only
Referendum in South Africa is critical to inform future U.S. policy toward
South Africa. It was, indeed, an important milestone in the process of
transition taking place in South Africa, but it was not a turning point. It
may well have been the most important vote in South Mrica's history,
but it only tested the political direction of 15% of the population. The
political aspirations of the overwhelming black majority were not
registered.

Additionally, while 68% of South Mrica's approximate 3.3 million
white voters declared "yes" to a continuation of reforms and negotiations,
it was actually a vote about fears rather than progress. It was a vote that
reflected white South Africa's resignation that apartheid is no longer
practical, rather than that it is immoral.

A majority of white South Africans fear the prospect of a black
majority-ruled government, but they fear even more the doomsday
scenario widely predicted as a consequence of a "no" vote: President F.W.
de Klerk promised to resign and call a general election. A Conservative
Party government would take control of the country. Almost certainly
before the scenario could be played out that far, there would be a massive
uprising by the aggrieved black majority against the state, wide-spread
work stoppages, and massive street_demonstrations. Inter.nationaLsanc
tions and isolation would come swiftly. Economic disaster and massive
white flight would follow. A state of emergency would be imposed.

Of equal persuasive value as the doomsday scenario was President
de Klerk's assurance to the white electorate that he was not seeking a
"blank check" for the negotiations. Rather, he guaranteed white South
Mrica that through the negotiations, he would secure eight bulwarks
against encroachment on their privileges:
• the maintenance of standards (decoded, this is a reference to "commu

nity control" which would allow some degree of discriminatory practices
to continue);

• a free market system;
• prevention of domination and abuse of power (a minority veto);
• effective protection of ownership of private property;
• job and pension security for civil servants;
• impartial security forces;
• maximum devolution of power to regional and local governments; and
• limitation of the powers ofthe state president (since the next Presi

dent will probably be Nelson Mandela).
Additional encouragement for a majority yes vote came from reports

in the press of significant agreements achieved among the 19 political
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Karen Hastie Williams of Crowell &
Moring, was named Chair-Elect of the Public
.Qontract Law Section Division ofthe American
Bar Association, for the term ofAugust 1992
1993.

John E. Nolan, Jr. of Steptoe & Johnson,
will be a Visiting Fellow at Wolfson College,
Cambridge University, England, for the Easter
Term of this academic year.

Linda S. Greene, University of Wisconsin
Law School, will be a visiting professor at the
University of North Carolina this summer, and
at the William J. Maier Chair of Law at West
Virginia University during the academic year
1992-1993. Professor Greene presently serves as
the 1992 Chair ofthe American Association of
Law Schools Section on Minority Groups.

Marna S. Tucker of
Feldesman, Tucker, Leifer,
Fidell & Bank, has been elected
the first woman president of the

-ati.onal-Gonferenee of Bar
Presidents.

parties participating in the Convention For A Demo
cratic South Mrica C'Codesa"), the multi-party forum
for negotiations. Specifically, those agreements
suggested a promising timetable that would see an
Interim Government Council representing the 19
Codesa parties established by June of this year, with
four multiparty committees controlling foreign affairs,
security, budget, and local government. An indepen
dent Electoral Commission would prepare for elec
tions. By June 1993, one-person-one-vote elections
would be held for representatives to a single parlia
mentary chamber that would function as a Constitu
ent Assembly and an Interim Legislature. By June
1994, a new constitution would be finalized and

See South Africa, on back



quickly thereafter, the executive and legislative branches
would be constituted as authorized. Under the "sunset clauses"
proposed by the Mrican National Congress, for the following
five years, the majority government would operate under an
enforced coalition/consensus mechanism, that the white
political parties hope will become a tradition honored beyond
the agreed period.

Both the ANC and the government already agree on:
• multiparty government;
• two-chamber parliament;
• bill of rights;
• separation of powers;
• independent judiciary;
• proportional representation;
• strong regional government;
• maintenance oflanguage and cultural rights.

There are two remaining issues that are of greatest
contention and which would have the most pivotal impact on
the future governmental structure. First, is the juxtaposition
between majority-rule and minority rights. The South Mrican
government's view is that the mechanisms prescribed by
ordinary constitutionalism are not sufficient to protect the
white minority. The government refers to majority-rule as
"simplistic" and advocates instead a system in which at every
level of government a minority party has effective power to veto
initiatives sought by parties representing the majority of the
population.

Second, is the contest between the vision of South Mrica as
a unitary, democratic, nonracial state with a strong central
government on the one hand, and on the other hand, a decen
tralized confederation ofjurisdictions flung apart by the
centrifugal force of ethnic rivalries and special interests. This is
an old argument. Apartheid doctrine was: separate develop
ment in separate regions for separate ethnic groups.

Today's Conservative Party slogan is "cooperative self
determination"-meaning a separate white homeland
co-existing in a commonwealth of independent states along with
ethnically-based black homelands. Currently, President de
Klerk's National Party will settle for "limited self-determination
in a unitary state". That means, strong regional and local
governments with constitutionally entrenched original powers,
which would enable localities to block initiatives of a
majority-ruled national legislature that might adversely affect
white privileges.

Ultimately, the central issue is this: Will the future
government gain the capacity through the democratic process to
redress the wrongs of the past; to improve the lives of the
millions of South Africans who live in poverty and desperation
as a direct result of apartheid. South Mrica has the highest
rate of inequality of any country in the world. Over the past
few decades, 3.5 million black South Mricans have been evicted
from land they rightfully owned-generally with insubstantial
or no compensation-because the government designated their
land for white use. Now, there are a reported seven million
South Mricans who are homeless. If the future government's
ability to create economic and social equality effectively is
blocked by constitutional arrangements that have no other
legitimate purpose, then that new constitutional order will have
a limited life-span.

- IN BRIEF -

Board Meeting
On March 30, 1992, the Board of Directors and Trustees

convened a Special Meeting in New York to discuss the New
York City Schools Project. Executive Director Barbara R.
Arnwine, Deputy Director Thomas J. Henderson and
Richard Roberts of Davis Polk and Wardwell presented an
extensive report on the Project. Also reporting on a similar
school project in Chicago were Ms. Peggy Gordon, Project
Director of the Lawyers' School Reform Advisory Project, which
is sponsored by the Chicago Lawyers' Committee for Civil
Rights Under Law Inc., and Elaine Siegel of Hager & Siegel,
P.C., Chicago. The Board of Directors and Trustees unani
mously approved the New York City Schools Project.

Pictured, L to R: Barbara R. Arnwine, Peggy
Gordon, Elaine Siegel

-LEGAL NEWS-

Freeman v. Pitts
The Supreme Court decided this school desegregation case

from DeKalb County, Georgia on March 31. The opinion
addresses largely procedural questions concerning the termina
tion of jurisdiction and declarations of "unitary status" for
school districts operating under court-ordered desegregation
plans. The petitioner school board prevailed on both of the
questions presented. The first question presented was whether
a school district which has at one time achieved desegregation
is obligated to remedy the segregative effect of subsequent
demographic changes caused in no part by state action. The
Court, citing Swann, held that "[o]nce the racial imbalance due
to the dejure violation has been remedied, the school district is
under no duty to remedy imbalance that is caused by demo
graphic factors." The second question presented concerned
"piecemeal" declarations of "unitary status." The Court held
that "incremental" withdrawal ofjudicial supervision is permis
sible and offers an "orderly" means of moving toward eventual
termination ofjurisdiction. Justice Kennedy wrote the opinion
of the Court. In 1991 the Lawyers' Committee submitted a brief
to the Supreme Court as amicus curiae urging the Court to pre
serve the obligations of the school authorities to pursue school
desegregation until all vestiges of segregation are removed.

Dean Norman Redlich, Stephen Neuwirth and
Jeffrey Lang ofWachtell, Lipton, Rose & Katz, and Professor
Burke Marshall of Yale Law School, drafted the Committee's
brief.
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