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INTRODUCTION

The history of human existence has been one of a

continuing struggle to provide for the greatest personal and

societal enjoyment of life. The history of law has been the

attempt to embody the pursuit of such enjoyment in a meaningful,

rational, and just framework. Law is the consequence of social

and political development. As a result, it tends to preserve

the existing social order, and often acts as a barrier to the

evolution of a new social or political consciousness. While

the law has traditionally been viewed in that fashion, the law

can also be innovative and, indeed, responsive to emerging

societal aspirations. It was this sense of law as a creative

instrument that highlighted the intense two-day session at the

Association of the Bar of the City of New York.

The Conference had been convened with the idea of bringing

together a diverse group of international lawyers drawn from a

broad political spectrum to discuss, at length, the interna

tional effects and implications of apartheid. It was a

unique blending of individuals, many of whom represented what

some considered "radical Third World thought 1.1, while others

were quintessential "establishment lawyers". The resulting

exchange was, in many ways, startling. Very early on, an

effort was made to draw a legal basis for the illegitimacy of

the current South African government. The question of legi

timacy, or lack thereof, was perhaps the most common theme

expressed throughout the Conference.
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At one point in the Conference, an exiled South African

attorney criticized the program in an emotional torrent of

words, stating that the Conference, for all intents and pur-

poses, could hav.e taken place in South Africa. He felt that

the issues were irrelevant or, at best, unimportant to the

majority of South Africans resisting white rule. In a heated

response, one of the participants argued that he saw inter-

national law as basically upholding the principles of the

United Nations Charter and maintained that if these

principles were upheld effectively, the argument that

South Africa was a legitimate entity would be seriously

undermined.

In many ways, the exchange captured the essence of the

South African dilemma: violence or evolutionary change?

Oscar Schachter, in his luncheon remarks, stated that he felt

that international lawyers had a major role to play in helping

to organize, rationalize, and institutionalize an international

order that would be free of the systematic denial of human

rights and human dignity. The Conference was seen as a step

in that direction.

The results of the Conference are by no means intended to

be definitive or to be taken as an example of scholarly legal

study. Instead, the results are offered so as to prompt a fuller

examination of the issues which have been raised.* In some areas,

*The agenda containing the questions which the participants
addressed is attached as an appendix.
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the Conference was more successful than others. However, in

large part, the purpose of a conference is to provide a frame

work within which qualified individuals meet and discuss a topic

in a manner which elicits the best from each participant. In

this sense, the Conference was an unqualified success.

Particular credit must go to the Advisory Subcommittee

of the Southern Africa Project of the Lawyers Committee, the

members of the Committee on International Human Rights of the

Association of the Bar of the City of New York, and to the

Rockefeller Foundation for their support and generosity, without

which the Conference would not have been possible. Finally,

the diligent efforts of the staff of the Southern Africa Project

should not go unnoticed: special thanks to Enmitt Roberts, Carol

Eby, Lisa DeYoung, Jackie Honore, Wendy Pongracz, and Merry Jo

Kerekes. Background research on agenda topics was provided by

volunteer law students. A special note of appreciation is

extended to Maria Giannuzzi, Elizabeth Michelman, and Nancy Preiss.

They made it all possible.

Millard W. Arnold
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HOMELANDS POLICY AND INTERNATIONAL RECOGNITION

Perhaps the most crucial component of South Africa's long-

term solution to its racial problems is the unilateral creation

by the Pretoria government of independent "states" or "homelands".

According to government policy, South Africa's black population

is sub-divided into various ethnic groups which are in turn

considered "nations".l It is the government's belief that each

nation should have the right to develop separately, and can

1/ The ethnic composition of black South Africans is extra
ordinarily rich in diversity. In pursuit of its policy of
separate development, the South African government considers
each ethnic group a "nation". However, in implementing the
policy, the government found no inconsistency in combining
various ethnic groups in one homeland. As an example, the
Lebowa homeland is populated by the Pedi and North Ndebele
peoples, while Gazankulu homeland is composed of the Shangaan
and Tsonga peoples. The ethnic composition of the remaining
homelands are as follows:

Homeland

Transkei
Bophuthatswana
Venda
Ciskei
Kwazulu
Basotho Qwa Qwa
Swazi
South Ndebele

People

Xhosa
Tswana
Venda
Xhosa
Zulu
South Sotho
Swazi
South Ndebele

The major conceptual flaw in the policy is that while the
black population is considered to be of different nations,
the white population, which is equally as diverse in culture,
language and tradition, is not viewed in terms of nations
or corresponding homelands.



only do so if in its own particular homeland. 2 The government

has carved out of South Africa proper and designated for that

purpose ten specific areas of the country in which black

people can exercise their right to separate development. 3

Since 1976, the South African government has declared inde

pendent the Transkei, Bophuthatswana and Venda4 , three of the

homelands, with the remainder scheduled for independence over

the next several years.

For the international community, the issue is a highly

convoluted one, involving the legal and political implications

of according diplomatic recognition to the independent entities

which thus sanctions their existence as states. The crucial

question is whether recognition is a necessary prerequisite to

statehood. This, and other questions, were scrutinized by the

participants in the opening session of the Conference.

Recognition of a state serves as the legal and political

basis for the conduct of diplomatic relations between countries.

2/ While numerous Afrikaners played important roles in struc
turing the grand design of apartheid or separate development,
the single most articulate spokesman for the policy was Hendrik
F. Verwoerd. See: Verwoerd Speaks: Speeches 1948 - 1966,
Ed. A. N. Pelzer, Johannesburg, APB Publishing, 1966; Alexander
Hepple, Verwoerd, Harmondsworth, England, Penguin, 1967.

3/ For a detailed study of two of the homelands, see John Adams,
Jeffery Butler, and Robert Rotberg, The Black Homelands of South
Africa: The Political and Economic Development of Bophuthatswana
and Kwazulu, Berkeley, University of California Press, 1977.

4/ The Transkei was granted independence on October 26, 1976,
Bophuthatswana on December 6, 1977, and Venda on September 13,
1979.
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Under international law, recognition is, in effect, the accept-

ance of a country into the world community as a bona fide nation

equal in all respects with any other nation. It is an admission

that the recognized state is capable of carrying out its rights

and duties which are a necessary part of statehood. As a con-

sequence, the issue of recognition becomes one of intent. It

is an indication on the part of a recognizing state that it is

prepared to enter into formal relations with a new state. Thus

a state becomes a subject of international law only through its

recognition by other states. However, under most generally

accepted theories of international law, a state is defined as

any entity which possesses a permanent population, defined

territory, a government and the capacity to enter into relations

with other states. 5 Given this traditional viewpoint, it was

argued by some of the participants that under the declaratory

doctrine of recognition a state exists as soon as it fulfills

the conditions of statehood. It was pointed out that even if

the independent homelands were not able to satisfy all the

requirements of statehood, the Transkei, Bophuthatswana and

Venda could conceivably be accorded at least de facto recogni-

tion as states. This view was strongly contested by other

participants who stressed that de facto recognition was none the-

less recognition and implied a sense of legitimacy that the

homelands do not warrant. They argued that the homelands are

5/ Montevideo Convention on the Rights and Duties of States,
165 L.N.T.S. 19 [1933].
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dependent or vassal states forced into a relationship of sDb-

ordination with South Africa that made a mockery of the concept

of independence. In addition, it was argued, if intent is the

basis of recognition, then South Africa's intent ought to be

the criterion by which the international community judges the

establishment of the homelands. What was South Africa's intent?

If the purpose was illegitimate and viewed as a crime against

humanity, there could be no real legal basis for the homelands'

. . 6
recognltlon as states.

More troubling to most of the participants was the under-

standing that, tacitly, the recognition of a state under traditional

theories of international law was, in effect, the recognition

of the government of that state. In turn, it was pointed out

that recognition of a state does not establish a legal relation-

ship or imply an acceptance of the government, but rather

simply acknowledges the existence of an entity with the tradi-

tional criteria of statehood. It was argued, however, that even

recognition as a declaratory act affords a certain legitimacy

to an entity which is in desperate need of just such recognition

so as to make it politically viable. In an effort to overcome

this dilemma, one participant suggested that admission to the

United Nations should be a criterion for recognition. There were

6/ The General Assembly of the United Nations declared in
Resolution 2202 of 1966 [21 U.N. GAOR 2202 (1966)] that
apartheid was a crime against humanity. Resolution 2202,
like all General Assembly resolutions, while expressing
the views of the world community, is not legally binding.
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others who were less sanguine about having the United Nations

establish the basis for deciding whether a government should or

should not be recognized.

A number of participants noted that General Assembly

resolution 3411 G(XXX) of 1975 7 declared South Africa to be

illegitimate because it denied the vast majority of the popu-

lation a rightful place in the political, administrative and

economic life of the community it purported to represent. They

then reasoned that since South Africa itself can be considered

illegitimate, it is in no position to grant independence to its

homelands in an attempt to establish them as legitimate govern-

ments. Indeed, they noted that one of the primary arguments as

to why South Africa itself is viewed as illegitimate was that

South Africa's policy of separate development based on racial

discrimination violates existing customary international law,

and more particularly the Universal Declaration of Human Rights. 8

7/ 30 U.N. GAOR 3411 (1975). As noted in footnote 5, resolu
tions of the General Assembly are not legally binding.

~/ The United Nations Commission on Human Rights first met in
February, 1947, and decided that the International Bill of Human
Rights would consist of the Universal Declaration of Human Rights,
the International Covenant on Economic, Social and Cultural
Rights, the International Covenant on Civil and Political Rights,
and measures for implementing the International Bill of Human
Rights. The Declaration was adopted without dissenting vote by
the General Assembly at its third session on December 10, 1948.
The Declaration is not a legally binding instrument in that
resolutions of the General Assembly have only the force of
recommendations. However, many international lawyers are of the
view that with the passage of time--now more than a quarter of a
century--the Declaration has become binding as part of customarJ
international law. While the issue is subject to some debate,
Judge Ammoun of the International Court of Justice stated in a
separate opinion:

- 5 -



One participant took the position that in the context of the

homelands policy, South Africa was obligated to:

(i) terminate the international crime of apartheid
of which the homelands policy is a major
manifestation;9 and

(ii) accord the homelands self-determination based
on United Nations principles, if the homelands
are to be viewed as viable entities in the
international community. Essentially, this
would mean that the inhabitants of the homelands
should be able to freely decide for themselves
whether they wish to be citizens of these
entities or prefer to remain citizens of South
Africa proper. lO

Although a few participants were uncompromising in their

belief that recognition of the independent homelands was an

issue which could not be divorced from recognition of South

Africa's illegitimacy, the general consensus was that the legi-

timacy or illegitimacy of South Africa has no legal bearing on

Continued 8/ "Although the affirmations of the Declaration
are not binding qua international convention • .. , they can
bind States on the basis of custom • .. , whether because they
constituted a codification of customary law. 0 0' or because
they have acquired the force of custom through a general
practice accepted as law o. " [Legal Consequences for States
of the Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security Council Resolution 276
(1970), Advisory Opinion, ICJ Reports 1971, p. 16.]

~/ See footnote 6.

10/ Technically, under the Black States Citizenship Act, No.
26 of 1970, even those persons who decided to become citizens
of the independent homelands were not to be regarded as aliens
in the Republic of South Africa, but were to be accorded the
full protection of the Republic. However, the South African
government has shown that in practice, homeland "citizenship"
takes precedence over any other citizenship rights which might
accrue to a homeland citizen by virtue of the above mentioned
Act and the Constitutions of the various homelands themselves.
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the determination of the legitimacy of the independent homelands.

For many other participants, the question of recognition

of the homelands had to be seen in the context of South Africa's

homelands policy and divorced from the question of South Africa's

legitimacy. For those participants, the issue of land allocation

acquired much more importance. This was particularly so in terms

of how the land allocation evolved to form the basis of white

political control of the black population by restricting black

political power to designated ethnic1bantustans or homelands.

One participant asserted that, to some extent, the South African

government portrays the occupancy of South Africa by whites as

a "function of conquest pure and simple." The original Dutch

settlers in the Cape area who arrived in 1652 considered them-

selves to have aboriginal rights over the blacks inasmuch as

the Hottentots and San, whom they found in the area, were not

considered to be of black origin. However, there were

blacks occupying other parts of South Africa, particularly north-

east of the Cape area. These blacks were pushed back into

fragmented areas of the country due to skirmishes with both

the Dutch and, later, the British. ll

11/ For a fuller treatment of South Africa's historical develop
ment, see Manianne Cornevin, Apartheid: Power and Historical
Falsification, Paris, UNESCO, 1980. The author presents an in
depth study based on archeological and anthropological facts,
and concludes that blacks had settled in South Africa as far
south as the eastern Cape long before the first White settle
ment. In addition, for scholarly discussions of the early
history of South Africa, see Leonard Thompson and Monica Wilson,
The Oxford History of South Africa, Vols. I and II, London,
Oxford University Press, 1969, and also T.R.H. Davenport, South
Africa: A Modern History, Toronto, University of Toronto Press,
1978, Ch. 1.
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Discriminatory landholding became formalized with the

passage of the Black Land Act of 191312 , which established

separate areas of occupancy and landownership for blacks and

whites. Approximately nine million hectares (22,239,000 acres)

were allocated as "Native Reserves" for blacks. The South

African government acknowledged the disproportionate nature of

landholding allocation as provided for in the Black Land Act

of 1913 with the passage of the 1936 Development Trust and Land

Act13 , which made provision for an additional 6.2 million hec

tares (15.3 million acres) to be allocated to the Reserves.

Tribes and individual Africans could technically purchase land

in the designated "released areas" .14 HO'\tlever, very little of

the 6.2 million hectares were actually apportioned until some

time later. (By 1969, the Native Reserves represented about

thirteen percent of all land.)

The Native Reserves formed the basis for the 1959 Promotion

of Black Self-Government Act15 , the successor of the 1951 Black

Authorities Act16 which established certain executive and admin

istrative powers for the newly-formed Black tribal, regional,

and territorial authorities and became the direct basis for the

12/ Black Land Act, No. 27 of 1913.

13/ Development Trust and Land Act, No. 18 of 1936.

14/ Id. at Ch. 1(2).

15/ Promotion of Black Self-Government Act, No. 46 of 1959.

16/ Black Authorities Act, No. 68 of 1951.

- 8 -
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establishment of the homelands as individual entities wi tltin

South Africa. Eight African national units were initially

recognized: North-Sotho, South-Sotho, Zulu, Tswana, Xhosa,

Swazi, Tsonga, and Venda. 17 Also, Parliamentary representation

of Africans was abolished. The central premise of the Act was

that each ethnic group should be entitled to manage its own

affairs within its own assigned area, an idea which deviated

- 18
from the former policy of 'baaskap' which had dominated South

African politics since the 1948 victory of the Afrikaner Nation-

alist Party. The Act's ultimate objective, however, was to

minimize the threat of any organized black political power. 19

The disproportionate nature of landholdings between blacks

and whites
20

has been a source of a continuing conflict between

Chiefs Matanzima, Buthelezi and Mangope of the Transkei, KwaZulu

and Bophuthatswana respectively, and the South African gOlernment.

Yet one participant noted that if one accepts the Afrikaner

viewpoint that the creation of the BLS states (Botswana,

Lesotho, Swaziland) as independent entities was the result of

17/ For a listing of all homelands together with their ethnic
composition, see footnote 1.

18/ 'Baksaap' is an Afrikaans expression which, in rough
translation, means, 'the white man as boss'.

19/ Chief Buthelezi stated in 1971: "Homeland leaders who
have accepted separate development ... 'have done so because
it is the only way in which blacks can express themselves
poli tically. I" Adams, Butler, and Rotberg, p. 33.

20/ Whi tes, who represent 16.5% of the population, control 87%
of the land.
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the meddling of British imperialism, an argument which has made

little headway in the international law arena, South Africa's

land allocation in the form of homelands is equally viable and

indeed perhaps a great deal fairer than it now appears to be.

As the session drew to a close, there was general consensus

that the international community is obligated to take a rather

strong position on the issue of recognition of the homelands.

However, it was unclear as to what precise form this obligation

should take.



THE HOMELANDS POLICY AND PRINCIPLES OF
NATIONALITY AND CITIZENSHIP

The commitment of the South African government to a

policy aimed at the establishment of ethnic "homelands" for

the various peoples of African descent raises serious questions

about the legality of such a policy in the light of international

law. In assessing South Africa's homelands policy, the parti-

cipants first considered whether the large-scale denial of

nationality and citizenship by the Pretoria government con-

stituted a purely domestic question free from external scrutiny

and criticism or whether it was in fact a matter of international

concern. It was noted that irrespective of the original inten

tion, the universal Declaration of Human Rights2l has, after

thirty years, attained the status of customary international

law and, as such, can be 'viewed as clarifying the human rights

provisions set forth in the United Nations Charter. Thus,

according to international law, South Africa and other member

states of the United Nations are under an obligation pursuant

to Article 1(3)22 of the Charter lito achieve international

21/ Universal Declaration of Human Rights [hereinafter cited as
~D.H.R.], U.N.G.A. Res. 2l7A(III), U.N. Doc. A/8l0, at 71 (1948).

22/ U.C~ Charter, art. 1, para. 3. Article 1(3) states: [The
Purposes of the United Nations are:] 1. To achieve international
cooperation in solving international problems of an economic,
social, cultural, or humanitarian character, and in promoting
and encouraging respect for human rights and for fundamental free
doms for all without distinction as to race, sex, language, or
religion.
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cooperation in • • • promoting and encouraging respect for human

rights and for fundamental freedoms for all without distinction

as to race, sex, language, or religion." In addition, Articles

55(c)23 and 56 24 of the Charter, impose on member states the

obligation to take "joint and separate action" with the United

Nations for the promotion of "universal respect for, and obser-

vance of, human rights and fundamental freedoms for all without

distinction as to race, sex, language, or religion." Finally,

Article 15 of the Universal Declaration of Human Rights states

that everyone has the right to nationality and no one shall be

arbitrarily deprived of nationality, nor denied the right to

change nationality.25

Having reviewed the provisions of the United Nations Char-

ter and the Universal Declaration of Human Rights, the participants

had no difficulty in finding that South Africa's homelands

policy violates international law and was the legitimate concern

of the world community. Nonetheless, South Africa's policy raised

three fundamental questions which were explored in the context

of the legal doctrine of nationality and citizenship. One was the

blacks' unilateral loss of South African citizenship and the

~/ Id. art. 55, para. (c). Article 55(c) states: "[ ... the
United Nations shall promote:] c. Universal respect for, and
observance of, human rights and fundamental freedoms for all with
out distinction as to race, sex, language, or religion. II

24/ Id. art. 56. Article 56 states: "All members pledge themselves
to take joint separate action in cooperation with members of the
organization for the achievement of the purposes set forth in
Article 55."

25/ U.D.H.R. art. 15. Article 15 states: "l. Everyone has a
right to a nationality. 2. No one shall be arbitrarily deprived of
his nationality nor deprived of the right to change his nationality."

- 12 -



corresponding creation of citizenship in the homelands. Tl.e

second flowed from the first, namely that the unilateral inlpo-

sition of a non-recognized citizenship may legally result in

the creation of stateless persons and obviously has a profound,

but incalculable, effect on the people themselves. Finally,

the very legitimacy of the homelands policy itself was reviewed.

In terms of international law, nationality and citizenship

are fairly amorphous concepts defined in differing and often

conflicting ways by various states. Generally, they relate to

the status of the individuals vis-a-vis his state or territory.

They are usually connected with some claim of allegiance or some

other social set of facts which tie the individual to that parti-

cular state. Nationality was characterized by one of the parti-

cipants as "a chameleon-like term for making ambiguous references

to acts, claims, relevant policies and legal consequences." Con-

ferment or denial of nationality affords a state the means to

define and consolidate and to essentially maintain a specific

territory. Nationality serves an individual by obtaining for

him a status in relationship to the world, and protection against

other territorial communities. Theoretically, it secures for the

individual participation in the affairs not only of his community

but of the international order. Citizenship on the other hand

is a more concrete and absolute status, affording the individual,

in the words of Chief Justice Warren in a dissenting opinion in

Perez v. Brownel1 26 , "the right to have rights." The Chief

26/ Perez v. Brownell, 356 US 44, 616, 617 (1958) (dissenting
opinion).
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Justice was fundamentally referring to social and political

rights and not so much to the economic and cultural rights

which the concept of human rights embraces today. Traditionally,

nations have been given a near absolute authority to determine

what constitutes citizenship. However, the increasing inter

dependence of nations and the evolving cohesiveness of public

international law have given credence to the idea that the

individual and not just the state should be properly accorded

international standing.

With the growth and the status of the international human

rights covenants, the treatment of individuals has become a

concern not only of the individual's state, but also the concern

the world community as well. As such, all states are expected

to conform to a universal standard of care with respect to their

citizens. The failure to exercise such care has increasingly

resulted in international pressure being brought against a

recalcitrant state.

It was pointed out that since World War I there have been

two related trends regarding the question of nationality and the

role of international law: first, statelessness 'has been

minimized, arising from the collective denationalizations

executed after the war by Russia, Turkey, Germany, Austria, and

Greece; second, the international developments tended to erode the

traditional power of the state to dictate nationality solely on

the basis of its own needs with no consideration of individual

rights. These trends developed largely under the aegis of the

- 14 -



League of Nations and have been carried forward by the United

Nations and other international bodies.

Customary international law has traditionally seen nation-

ality as being based upon two main principles. One, jus sanguinis,

dictates that nationality be acquired through descent, irrespective

of the individual's place of birth. The other principle, jus

soli, links nationality with birth in the territory of the state.

National laws have generally used one or a variation of these

two principles as yardsticks in defining nationality.

During the past 50 years, there has developed increasing

authority for the view that international law sets limits on the

power of the state to confer nationality as well as citizenship.

The Hague Convention27 provides in Article 1 that it is for each

state to determine under its own laws who are its nationals.

However, this determination must be consistent with international

conventions, international customs and the principles of laws

generally recognized with regard to nationality. The Inter

American Convention of Nationality, Montevideo, 1933 28 , Article

4 provides that in case of a transfer of a portion of territory

which is part of one of the states signatory to the Convention

to another signatory state, the inhabitants of such transferred

territory should not be considered nationals of the state to

27/ Hague Convention on Certain Questions Relating to the Conflict
of Nationality Law, 179 L.N.T.S. 89 (1930).

28/ InterAmericah Convention on Nationality, International Confer
ence for American States, 7, Montevideo, 3-26 Dec. 1933. Signed
26 December 1933.
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which they are transferred, unless they expressly decide to

change their original nationality. with regard to InterAmerican

law, the right of the national to decide whether he should stay

as a national of the state from which he has been removed, or

to take the nationality of the state to which he is being trans-

ferred, is an individual choice and not that of the state.

Judge Tanaka, in the South West Africa cases29 , stated in

his opinion that the principle of non-discrimination on the

basis of race has become a rule of customary international law.

Thus, if nationality or citizenship is being determined solely

on the basis of race, it would appear to be clearly illegal.

One participant thought that there was still another argument

that is less well developed that ought to be argued more often,

and that is the argument of cruel and unusual punishment pursuant

to the international human rights covenants. According to the

participant, the arbitrary deprivation of nationality, particularly

where it results in statelessness, is probably the most severe

and dramatic deprivation of the right of the individual. Con-

sequently, its loss may well be a cruel and unusual punishment

and should be subject to the most serious scrutiny by the world

community.

It was suggested by one panelist that the United Nations

should vest the U.N. High Commissioner for Refugees and its legal

staff with the responsibility of processing claims of stateless

29/ South West Africa cases, dissenting opinion of Judge Tanaka,
TI966] ICJ Reports, pps. 285-288.
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people that would be created in the homelands. The mechanism

suggested could be analogous to the U.S. Foreign Claims Settle

ment commission. 30 If such a mechanism could be created within

the structure of the United Nations, an attempt could be made

to assess the economic impact of statelessness and to provide the

framework for the imposition of monetary claims against South

Africa for the arbitrary deprivation of nationality resulting from

South Africa's homelands policy.

A question was raised about whether Article 17
31

of

the Universal Declaration of Human Rights, which deals with

the ownership of property, could be used as a basis for arguing

that the unilateral loss of citizenship deprives blacks of the

right to share in the collective wealth of South Africa, or the

right to associate freely with others. It was pointed out that

the notion of individual property rights may not be considered

a universal fundamental right. The thrust of the New International

Order and the International Covenant on Economic, Social, and

Cultural Rights entered into force January 3, 1976 32 , and the

International Covenant on Civil and Political Rights, entered

30/ International Claims Settlement [of 1950], 64 Stat. 13,
as amended, 22 USC §1622.

31/ U.D.H.R. art. 17. Article 17 states: "1. Everyone has
the right to own property alone as well as in association with
others. 2. No one shall arbitrarily be deprived of his
property."

32/ International Convenant of Economic, Social and Cutural
Rights, G.A. Res. 2200 (XXI), 21 U.N. GAOR Supp. (no. 16) 49,
U.N. Doc. A/6316 (1966).
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into force March 23, 1976 33 , have dropped the right to property.

An intriguing idea raised by one participant was that while

it appears that states can impose citizenship unilaterally on

their people if they meet certain standards, norms, or criteria,

there seemingly is a corresponding right of individuals to

renounce the imposition of that citizenship, if they so desire.

As an example, all people born of American parents anywhere in

the world are automatically American citizens. Any American,

however, can renounce his citizenship by taking certain procedural

steps of renouncement. There are, however, no provisions in

either the South African or Transkei acts providing for the

renouncement of citizenship. There seemed the likelihood that

a movement could be generated in which the homeland citizens

could ignore their citizenship, which could serve as a repudia-

tion of the South African homelands policy. It was pointed out,

however, that there is a renunciation provision in the Bothu

thatswana Act34 which provides that a person may renounce his

Bophuthatswana nationality and assume the citizenship of a non-

independent homeland within South Africa. It is believed that

the effect, at least temporarily, is that any such citizen who

exercised this option would once again become a South African

national.

33/ International Covenant on Civil and Political Rights, G.A.
Res. 2200 (XXI), 21 GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316 (1966).

34/ See Status of Bophuthatswana Act, No. 89 of 1977. Bophuthatswana,
the second of South Africa's homelands to gain independence, is broken
into six separate non-contiguous entities comprising 14,494 square
miles. It had a 1970 de jure population of 1,080,000 and a de facto
population of 597,000.
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An ancillary question was raised about one prerequisite

for an independent state is the ability or right of the state

to determine who its citizens are, and who can obtain citizen

ship in the state. If the homelands, after achieving indepen

dence, simply declared that people who are not actually resident

in the territory and who may be still living and working in

South Africa are not qualified to be citizens of the homeland,

the effect would be to frustrate the design of declaring

independent states and deprive South Africa of one of its

major objectives in creating the homelands. In response, it

was pointed out that the Transkei government had in fact made

that very argument. Over the course of years, the South African

government has allowed a squatter camp, Crossroads, to grow up

outside of Cape Town, comprised mostly of Xhosa-speaking

people, some of whom were Transkeian and others of whom were

from Ciskei, another homeland. The South African government

insisted that the squatters were citizens of the Transkei and,

therefore, had to be supported. The Transkeian government claimed

that they were not its citizens. In order to overcome this

difficulty, the South African government started to build a

village just on the edge of the Transkei and declared that when

finished, the land would be given to the Transkei government so

that the people of Crossroads could be resettled in that area as

citizens of the Transkei. The Transkei government refused this

accommodation. Under Piet Koornhof, Minister of Plural Relations

and Development, an agreement has finally been reached by which

the South African government will absorb the people of Crossroads

within South Africa's Cape province.
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THE HOMELANDS POLICY AND THE CREATION OF
CONDITIONS OF STATELESSNESS

The participants next examined the divestiture of

citizenship and the resultant creation of a condition of state-

lessness which is believed to be another manifestation of South

Africa's homelands policy.

A stateless person has been defined as anyone who is not

condidered a national by any state under the operation of its

laws. 35 Nationality is a primary concern in international ~

law. Indeed, Article 15 of the Universal Declaration of

Human Rights states in part that, "Everyone has the right to

a nationality. ,,36 In the light of the importance with which

this relationship between a national and his state is regarded

in international law, any attempted de-nationalization of

an individual or group within a state should be scrutinized

most carefully by the international community.

Nationality is normally a matter within the domestic juris-

diction of a state. The determination of nationality, the legal

relationship between an individual and a particular state, has

35/ Convention Relating to the Status of Stateless Persons,
360 D.N.T.S. 117 (1954), art. 1.

36/ D.D.H.R. art. 15. For text of Article 15, see footnote 25.
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traditionally rested with the state. 37 An important exception

to the fundamental principle that nationality is exclusively

within the domestic purview of a state is found in the Hague

convention on Certain Questions Relating to the Conflict of

Nationality Laws of 1930. 38 Article I of the Hague Convention

indicates that while each state may decide under its own law

those persons who are its nationals, other states may recognize

this law only "in so far as it is consistent with international

conventions, custom and principles of law generally recognized

with regard to nationality."

The issue initially considered by the participants was

whether questions of nationality are purely South African domes-

tic concerns. One speaker contended that because of the discrim-

inatory nature of de-nationalization in South Africa, questions

of South African nationality have been taken outside the domestic

context and brought into the broader international framework.

For example, the transfer of a valid, recognized South

African citizenship to that of a citizenship of a non-recognized

homeland without the individual having any choice in the matter

conceivably creates a stateless person to whom the international

community has some responsibility. By the terms of Schedule B

of the Status of the Transkei Act39 , the definition of those

37/ Advisory Opinion on the Nationality Decrees in Tunis and Morocco
11923], P.C.I.J., ser. B, No.4, p. 24.

~/ Convention on the Conflict of Nationality Laws, see footnote 27.

~/ Status of the Transkei Act, No. 100 of 1976, Schedule B.
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who were deprived of South African nationality is expansive.

The loss of nationalization contemplated by the South African

government will affect nearly three million people of Xhosa

origin. Of this number, approximately 1.3 million have never

been to the Transkei and have absolutely no real involvement

with the area. Despite this, the South African government pro-

poses to create Transkein nationality for these three million

individuals. Whites living in the Transkei are given the option

of remaining South African citizens or becoming Transkein citizens.
40

One question the participants considered was whether South

Africa has an international obligation with respect to the Tran-

skei nationality. As a basic premis, insofar as questions of

nationality are within a state's domestic jurisdiction, a state

has the power to de-nationalize anyone it desires so long as

that de-nationalization does not effect other states. If those

de-nationalized are in South Africa and are allowed to remain,

some felt that there would be no resultant international obligations.

However, pursuant to the United Nations Charter, the Convention

41 "on the Status of Refugees , the Conventlon Relatlng to the

42
Status of Stateless Persons , and Article 15 of the Universal

Declaration of Human Rights
43

, the issue becomes whether South

!Q/ Transkei Constitution Act, No. 48 of 1963.

41/ Convention on the Status of Refugees, 189 U.N.T.S. 137,
11951] with protocol of 1966.

42/ Convention on the Status of Stateless Persons, see footnote 28.

43/ U.D.H.R. art 15. For text of Article 15, see footnote 25.
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Africa can exercise this de-nationalization in a discriminatory

manner so that black Africans are de-nationalized while whites, i

although living all of their lives in the Transkei, are not.

Some participants suggested such a formulation of the problem

requires a consideration of whether non-discrimination is now

c

t

a peremptory norm of international law. They concluded that a ~

growing body of opinion points to the establishment of non-

discrimination as a peremptory norm of international law.

In cases of cessation, disintegration or annexation, people

are normally given an option whether to accept the nationality

of the transferring state or the nationality of the new state

being created. One panelist suggested that if the concept of

option is not a norm in international law, it is at the very

least a practice observed so regularly that it has been established

as an international legal principle. He concluded that the .three

million Xhosa are entitled to accept or reject Transkeian citizen-

ship as a fundamental right. He noted that several treaties

included provisions where people have been given the right to

emigrate if they so desire. 44 Hence, at least at a bilateral

44/ Some of these treaties include: Treaty of Peace with Italy
of 1947, signed at Paris, February 10, 1947, entered into force
for u.S. September 15, 1947. 61 Stat. 1245; TIAS 1648; 4 Bevans
311; 49 and 50 UNTS; Treaty between the Allies and Associated
Powers and Poland (Protection of Minorities), Signed at Ver
sailles, June 28, 1919; entered into force January 10, 1920
[Reg. with the Secretary at the League of Nations, No. 36,
10/21/20.]; Treaty Between the Allied and Associated Powers and
Czechoslovakia (Protection of Minorities), signed at St. Germain
en-Laye, September 10, 1919. Entered into force 7/16/20 [See
League of Nations Special Official Journal, Special Supplement,
No. 73 (1929).]; Peace Treaty of Versailles with Germany of 1919
(1919 For. ReI. [Paris Peace Conference, XII] 55, 740, 743.
Senate Doc. 51, 66th Congress, 1st session.)
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level, this principle of option has been genuinely recognized

in international law.

Another problem presented by the South African case con

cerns people of Xhosa descent who are presently living outside

the Transkei. Should these people be considered stateless

persons, refugees, South Africans, or Transkeians? It was noted

that it is unlawful for South Africa to impose upon the Transkei

the obligation to grant citizenship to those persons ejected

from South Africa. The crucial issue with regard to South

Africa and the homelands policy is whether South Africa can

use its machinery to force a nationality on a people in an

entity that South Africa itself has created. Although the Transkei

Constitution automatically confers citizenship on those persons

born in the Transkei, those persons descended from Transkei

before South Africa declared the Transkei independent, and who

are only marginally associated with groups in the Transkei are

allowed to apply for citizenship. While South Africa argues

that all Xhosa-speaking blacks are Transkeian citizens, the

government of the Transkei disagrees. The result of this

statutory conflict is that 1.5 million Xhosa-speaking people who

are permanently resident in South Africa have been rendered state

less by operation of South African and Transkeian law so long as

no application for Transkeian citizenship is made. One suggestion

was to refer these questions regarding the status of the Transkei

and the nationality of the'Xhosa to the International Court of

Justice pursuant to Article 96 of the United Nations Charter. 4S

45/ U.N. Charter art. 96. Article 96 provides in pertinent part:

- 25 -



Some argued that this is not a case of attempted transfer

of citizenship; rather, the South African case represents an

attempt to create a new citizenship where citizenship was pre-

viously non-existent. They suggested that since the question

of citizenship is between the individual and the state, and the

Transkei is not legally constituted as a state, then by definition

there can be no question of nationality arising within the inter-

national community. If one accepts the position that the Transkei

is not a state, it can be argued that by implementing the homelands

policy South Africa is attempting mass de-nationalization. This

means de-nationalization, from an international legal perspective,

discriminatorily creates nearly 3 million stateless people 46 and

is thereby illegal. It was forcefully posited that because of

this illegality, the creation of the homelands may be considered

void ab initio.

Additionally, the participants suggested there should be

a consideration of the international implications of mass de-

nationalization in South Africa. It was their belief that the

Continued 451 "[that] 1. The General Assembly or the Security
Council may request the International Court of Justice to give
an advisory opinion on any legal question. 2. Other organi
zations of the United Nations and specialized agencies, which
may at any time be so authorized by the General Assembly, may
also request advisory opinions of the Court on legal questions
arising within the scope of their activities.

iii There are 5,037,000 stateless persons in South Africa,
given the combined populations of the three independent home
lands: the Transkei, 2,997,000; Bophuthatswana, 1,680,000;
and Venda, 360,000.
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practice of partitioning a country along ethnic or racial lines

would set a dangerous international precedent, particularly in

circumstances where a state can divest itself of its least

desirable and politically powerless people. The mere fact that

a country can use the process of state creation and nationality

to effect a policy of denial of human rights is unwarranted and

should not be accepted by the international community.

It is, therefore, clear that the international community

must respond in some way. There were several suggestions. The

international community should, at a minimum, continue to refuse

to recognize the Transkei. Secondly, countries such as the

United States should refuse to grant export licenses, tax

benefits, or insurance to any companies that set up operations

in the Transkei. Thirdly, it was suggested that the international

community collectively expel South Africa from every international

organization (for example, the World Bank and the International

Monetary Fund). It was suggested that there is precedent for

these types of actions, their long history dating from the 17th

century when Emperor Franz Josef V attempted to de-nationalize

Catholics in Austria-Humgary, and all of the countries in Europe

threatened to intervene collectively. As a result, he failed

his efforts. One panelist urged the international community to use

this same machinery to force South Africa to acquiesce.

It was noted that it is improper for South Africa to impose

upon the Transkei the obligation to grant citizenship to those

persons ejected from South Africa. By the terms of the British
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devolution agreement with Kenya, individuals were given up to

two years to decide whether to become Kenyan or British citizens.

Hence, the new nationality (or the power to choose a new nation

ality) was protected initially with the granting of independence.

There is no comparable provision for the protection of nation

ality contained in either Transkeian or South African law relating

to the creation of the Transkei. In the South African case,

the de-nationalization, in addition to creating a class of state

less people, denies fundamental human rights to a section of

the populace based purely and solely on race. For these reasons,

the panel concluded, it would be useful to have this matter

clarified by the International Court of Justice. At a min-

imum, it should be made clear that each time a country agrees

on humanitarian grounds to treat a person from the Transkei

as a national from that state, such an action should not be

treated as recognition of the international legal personality

of the Transkei.
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THE RESPONSIBILITY FOR INJURIES OCCURRING WITHIN THE HOMELANDS

One of the principle legal issues raised by the

homelands policy is South Africa's responsibility to a citi

zen of a third state who is injured in thel non-recognized

homelands. Of paramount concern is, if the homelands are not

recognized as states, to whom does a citizen of a third

state address his claim for redress for injury?

Historically, the development of international

law began with the nation-states of the 17th century. Based

on a rigid idea of sovereignty, and a limited respect for

the rights of the individual, the early purpose of interna

tional law was to govern the relationships between states.

The rights of individuals were given no consideration in

the international legal structure.

States made treaties for the benefit of their citizens

but only states could enforce those treaties' rights. If they

chose not to do so, the individual had to do without the benefits

of such a treaty. Because the individual had no standing in inter

national law and could not therefore initiate a claim or exerxise

legal rights, the state of which the individual was a citizen

had to act on the individual's behalf if the claim for redress

of injury caused to them by another state were to be met. A legal
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fiction soon developed by which the claim of an individual was,

and still is, regarded as a claim of the state itself. The

Permanent Court of Justice stated in 1939 that:

"The rule of international law . . . is
that, in taking up the case of one of its
nationals by resorting to diplomatic action
of international judlcial proceedings on
his behalf, a State is in reality asserting
its own right, the right to ensure in the
persons of its nationals respect for the
rules of international law • . • It is the
bond of nationality between the State and
the individual, which alone confers upon
the state the right of diplomatic protection."47

However, in this "bond of nationality" there must be a

genuine link between the individual and the state if it is to

have international recognition. As a result of the development

of international law, legal fictions, and various pronunciations

of the World Court, the individual must assert his or her claim

for injury, through his or her state. In order to legitimize

the claim then, clearly the individual's state must be one that

is recognized. Such is not the case for the various homelands.

It was pointed out by a number of participants that this

issue is far from being merely academic. An incident has already

arisen in Lesotho in which a Lesotho student claimed to have

been adversely affected and to have suffered substantial damages

as a result of the conduct of the Transkeian authorities. The

Lesotho government protested to the South African government

about its treatment of Lesotho citizens. The South African

471 Case of Panevezys - Saldutiskis Railway (Estonia v.
Lithuania), [1939] P.C.I.J., sera AlB, No. 76.
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government refused to recognize the claim stating that Lesotho

should seek its redress from the Transkeian government. Lesotho,

which does not recognize the Transkei as an independent state,

has thus been forced to abandon the claim of its citizen because

of South Africa's refusal to accept responsibility for the injury

to the Lesotho citizen in the Transkei.

Among the participants there was virtual unanimity that

South Africa was ultimately responsible for tortuous conduct

occurring in the homelands. Where there was a difference of

opinion--and in some instances a heated discussion--it was over

the issue of legitimacy. It was argued by some of the partici

pants that the South African problem could not be resolved

within the traditional concepts of international law. Within

the context of traditional international law, they argued, one

has to distinguish South Africa's practices from other inter

temporary state practices, and often they are not convincingly

distinguishable. For these participants, the issue of state

responsibility and, indeed, any issue impacting on South Africa

had to be approached from a different perspective. Adopting

that viewpoint, some of the participants argued that when one

examines the South Africa Act of 1909, it is clear that the

transfer of power from Great Britain to South Africa was based

upon considerations that were discriminatory. By excluding all

blacks from participation in the electoral process, Britain

constructed a mechanism that virtually guaranteed white supremacy
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over the indigenous blacks in South Africa. 48

As a consequence of this basic flaw in the transfer of

power some of the participants were of the belief that South

Africa was illegitimate ab initio. If the government of South

Africa is void ab initio, certainly any of the government's

subsequent acts are also void ab initio. This would clearly

apply to South Africa's attempt to create independent homelands.

The fact that South Africa as an entity is illegitimate under

this revised approach to international law does not mean that

it is not responsible for acts of its officers, agents or instru-

mentalities.

It was suggested that South Africa could be analogized to

that of an imperfectly created corporation--it lacks de jure

existence, but does have de facto existence. This, of course,

would mean that the government of South Africa is liable for any

injury done by its officers to an innocent party and also for

any actions performed by instrumentalities of the government

itself. If the homelands are not accepted as states, they are

still de facto instrumentalities of the South African govern-

ment and, for tort purposes, any third party injured by that

instrumentality has the legal right to seek redress from the

South African government.

The question was raised as to whether or not an individual

whose citizenship has been divested and who has been forced to

48/ This policy of exclusion was subsequently made part of the
Republic of South Africa Constitution Act, No. 32 of 1961. Sec
tions 39 and 46 of the Constitution stipulate that only whites are
eligible to serve in Parliament.
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accept a homeland's nationality should be able to assert a

claim against South Africa on the grounds that such a divesti-

ture is a violation of substantive principles of international

law giving rise to an injury. A number of the participants were

of the view that this divestiture of citizenship was unlawful not

on the basis of a violation of substantive principles of

international law but rather because the act of transferring

citizenship to a non-recognized homeland was void ab initio.

They argued that South Africa's underlying rationale for such a

divestment of citizenship was a political expedient aimed at

avoiding international responsibility and the obligations of

statehood. From their viewpoint, given that the initial transfer

of power to South Africa was defective, rendering that government

and all subsequent South African governments illegitimate, the act

of divestment of citizenship was not only illegal but very

nearly criminal.

In response to the illegitimacy argument, one of the parti-

cipants pointed out that accepting the argument that the transfer

of power to South Africa was defective, South Africa has never-

theless been recognized by the world community as a legitimate

state. In rebuttal, it was argued that the various ostensible

acts of recognition are imperfect because they are based upon

a misrepresentation of fact and a false promise by the British

government that South Africa would not be perpetually governed

by a racial minority. Therefore, those nations which have recog-

nized South Africa have done so based upon obvious misrepresen-
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tations and unfulfilled promises and should void their recog

nition.

Many of the other participants felt that the attempt to

find South Africa illegitimate was an extreme position and not

at all helpful in reaching the conclusion that South Africa

would be responsible for the acts of the various homelands. It

was pointed out that the creation of the non-recognized home

lands violates the principles of self-determination and various

United Nations resolutions and, therefore, was an illegitimate

act from which certain consequences flow. As a result, it was

argued that it is not necessary to find that South Africa is

itself illegitimate. Indeed, it would be counter-productive to

do so. It was stressed that ultimately there will be a change

in government in South Africa based on principles of self-deter

mination. Various individuals who have been injured by the

current government will seek to assert their claims against it.

If the South African government and its subsequent acts are

considered illegitimate, then the individual claims may well be

rejected. By way of analogy, it was suggested that people of

the homelands may well have rights to reparations in much the same

way that reparations were due against the West German government

by Jews injured in the Holocaust. However, if the government

of West Germany had been viewed as illegitimate, it would have

been impossible to assert the legal obligations for reparations.

To a number of the participants, the question of reparations

may, at some future date, become an issue in South Africa. They
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were of the view tha~ to argue for the illegitimacy of South

Africa was a bit too extreme for this particular issue, especially

when there are bona fide arguments under international law that

favor the conclusion that virtually all of the participants sup

port. One participant noted that the reson he would argue South

Africa's basic illegitimacy is that while there is certainly

an adequate basis in international law to determine that the

homelands are illegitimate and that South Africa is responsible for

injuries occuring within the homelands, to fail to continuously

point out the fundamental illegitimacy of South Africa itself

is, in effect, to legitimize the Pretoria government.

Many participants felt that efforts should be made to

develop a consensus with respect to South African policy. They

felt that this objective could better be achieved where there

is universal agreement instead of attempting to raise issues

which could undermine the legitimacy of a number of recognized

states. Others felt that racial discrimination and the transfer

of defective power to South Africa was something the world

community agreed was illegitimate, and not just an esoteric

argument. However, if racial discrimination made a nation ille

gitimate ab initio that in turn would make the United States

illegitimate because it was founded with a system of built-in

racial discrimination. If the United States were illegitimate

ab initio, then its illegitimacy could not be cured by the

Civil War or the 14th or 15th amendments. Reluctantly, and very

clearly without consensus, it was agreed that if the concept of
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illegitimacy is to be used with respect to South Africa, it

required further development to distinguish it from analogous

situations such as the United States.
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CONFLICTING VIEWS OF SELF-DETERMINATION

The homelands policy, statelessness, principles of nation

ality and citizenship all give rise to a much more fundamental

legal concept and that is the question of self-determination.

At the outset of the discussion, it was suggested that

the principle of self-determination not only has implications

for South Africa, but for developing countries in general.

Indeed, it probably has implications for any part of the world

in which the question of self-determination arises in an

ethnic or tribal context, including the French in Canada, the

Bretons in France, the Scots and Irish in the United Kingdom,

and, of course, the Palestinians in the Middle East.

The concept of self-determination as a legal doctrine has

its genesis in the liberation movements of Third World countries.

It was invoked as early as 1937 when the peoples of India used

it as an argument for their right to independence and freedom from

colonial rule. Self-determination has inexorably been connected

with colonialism. Historically, whenever the concept was raised

it was usually within the context of freedom from colonial rule.

More recently, however, the concept has taken on far greater

political significance. Broadly, self-determination can be

defined as the right of a group of people to freely determine

their own destiny. Traditionally, a state is considered inde-
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pendent it if embraces a community of people living together in

a defined territory under an organized government not subordinate

to any other government. This definition did not consider

whether the people lived freely or had any say in their political

well-being. However, this was substantially altered by U.N.

General Assembly Resolution 1514 (XV), the Declaration on the

Granting of Independence to Colonial Countries and People. In

an effort to bring a "speedy and unconditional end E:tol colonialism

in all its forms and manifestations", the General Assembly de~

clared that "All people have the right to self-determination:

by virtue of that right they freely determine their political

status and freely pursue their economic, social and cultural

49
development." The effect of this resolution, while not binding

under international law, is that self-determination is now seen

by a number of commentators as another important criterion that

must be taken into account in determining the independence of

a state.- Conceptually, self-determination is easily understood

when the issue involves people within clearly defined territorial

limitations who have, or who are being, suppressed by an outside

group. These people have a right to their own future, their own

destiny. South Africa presents a problem of a different nature.

If one accepts South Africa as a colonial regime, then blacks in

South Africa readily fall within the accepted definition of self-

determination. If, however, South Africa is not seen as a

colonial regime, then the question becomes one of a co-mingling

49/ 15 U.N. GAOR 1514 (1960).
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of people within the limits of a specific territory. In South

Africa, black and white people live in a clearly defined territorial

limit known as the Republic of South Africa. Black citizens,

unlike whites, are systematically excluded from participating fully

in the internal electoral processes of their country. Consequently,

blacks in South Africa have no say about their future and, therefore,

are as equally denied the right of self-determination as is any

group supressed by an outside source. Thus, the issues underlying

the concept of self-determination are two-fold: one, the right of

people to be free from colonial rule--territorial integrity; and,

two, the right of people intermingled in a larger society to determine,

or to participate in determining, their future--personal integrity.

In both instances, the common denominator is oppression. It is an

oppression used to insure territorial and government endurance.

written into Article 2(7) of the U.N. Charter is the

prohibition against interfering in the domestic affairs of a

50state. It is a principle aimed at securing for a state a

certain degree of stability. The South African government argues

that the implementation of its homelands policy is a purely

domestic matter. Implicit in this argument is the understanding

that as a domestic matter, the homelands policy is designed to

maintain stability. The essential political question confronting

50/ U.N. Charter art. 2, para. 7. Article 2(7) states:
"Nothing in the present charter shall authorize the
United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state or shall require
the members to submit such matters to settlement under present
Charter; but this principle shall subject to the application
of enforcement measures under Chapter VII.
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the international community is what degree of change in South

Africa is compatible with the principle of stability which is

one of the basic purposes of the Charter. The narrower questions

which flow from this are whether the South African situation is

a purely domestic one protected by Article 2(7); whether the

South African situation represents a colonial metropole in which

case the protection of Article 2(7) is not available; or whether

the concept of self-determination in fact imparts a broader de-

finition of mandating change within the international system.

The participants had little difficulty reaching the con-

clusion that aparrheid, and steps taken to implement aparrheid,

were matters of grave concern to the international community.

It was agreed that Article 1(3)51, Article 5552, and Article 56 53

of the U.N. Charter establish that the promotion and encouragement

of human rights and fundamental freedoms were one of the primary

purposes for which the U.N. was formed. The achievement of the

51/ Id. art. 1, para. 3. For text of Article 1(3), see foot
note 22.

52/ Id. art. 55. Article 55 states: "With a view to the
creation of conditions of stability and well-being which are
necessary for peaceful and friendly relations among "nations
based on respect for the principle of equal rights and self
determination of peoples, the United Nations shall promote:
(a) higher standards of living, full emploYment, and conditions
of economic and social progress and development; (b) solutions
of international economic, social, health, and related problems;
and international cultural and educational cooperation; and
(c) universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to race,
sex, language, or religion."

53/ Id. art. 56. For text of Article 56, see footnote 24.
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human rights objective was not to be lost by a prohibition such

as Article 2(7), which was never intended to prevent the full

and free expression of human rights. In an analytical sense

the participants were of the belief that, if the right to self-

determination is fully realized, the process itself is one of

change. If within South Africa there are statutory restrictions

which preclude meaningful change, then the issue is simply

whether in the pursuit of self-determination extra-constitutional

change by the most reasonable method is mandated under inter-

national law.

As with the question of whether or not South Africa was

illegitimate, there was a difference of opinion as to whether

or not South Africa was a colonial power. Many of the partici-

pants were of the view that to find that South Africa represented

a colonial metropole would be to extend the definition of colon-

ialism far beyond the accepted norm. Others argued that the

essence of colonialism was economic exploitation. Using that

as a criterion, they pointed out that the apartheid system was

very much an internal form of colonialism in that black labor

was exploited so as to provide white South Africans with one of

the highest standards of living in the world.

With respect to the external colonial situation, it was

argued that in South Africa, where the entire country was sub

ject to whites whose historical background made them alien54 ,

54/ There are conflicting views over whether the whites exercise
colonial rule over South Africa. Many whites claim that their rule
is not colonial but is instead the legitimate rule of original in-
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Chapter XI of the U.N. Charter, "Declaration Regarding Non-Self

Governing Territories"55, would seem eminently applicable. Fur-

thermore, it was argued, there is a clear norm in international

law as enshrined in the U.N. Charter; various Security Council

resolutions and the two human rights convenants of 196656

Continued 54/ habitants. They argue in support of this that when
their ancestors arrived in 1652, holding no loyalty to a motherland,
there were no blacks inhabiting the territory. They claim they
did not create a colony for a motherland but instead a new country
in previously unclaimed lands. These claims are disputed by persons
presenting evidence that much of South Africa was populated during
this period and much earlier by black tribes who, they claim, were
driven out by the white settlers. For more information on this
topic, see the references cited in footnote 10.

55/ U.N. Charter, Ch. IX, art. 73. Article 73 states: "Members of the
United Nations which have or assume responsibilities for the
administration of territories whose peoples have not yet attained
a full measure of self-government recognize the principle that
the interests of the inhabitants of these territories are para-
mount, and accept as a sacred trust the obligation to promote to
the utmost, within the system of international peace and security
established by the present Charter, the well-being of the inhabi-
tants of these territories, and, to this end: (a) to ensure,
with due respect for the culture of the peoples concerned, their
political, economic, social, and educational advancement, their
just treatment, and their protection against abuses; (b) to
develop self-government, to take due account of the political
aspirations of the peoples, and to assist them in the progressive
development of their free political institutions, according to the
particular circumstances of each territory and its peoples and
their varying stages of advancement; (c) to further international
peace and security; (d) to promote constructive measures of de-
velopment, to encourage research, and to cooperate with one another
and, when and where appropriate, with specialized international
bodies with a view to the practical achievement of the social,
economic, and scientific purposes set forth in this Article; and
(e) to transmit regularly to the Secretary-General for information
purposes, subject to such limitation as security and constitutional
considerations may require, statistical and other information of a
technical nature relating to economic, social, and educational
conditions in the territories for which they are respectively re
sponsible other than those territories to which Chapters XII and
XIII apply.

56/ For covenant citations, see footnotes 32 and 33.
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assert the basic right of self-determination. In this context,

where the vast majority of people are deprived of their political

and civil liberties, solely on the basis of their color, one can

view South Africa as a colonial society ruled by a political

power in Pretoria. While it was conceded that such an argument

does not fit the traditional test of colonialism, the effect of

South Africa's system of apartheid was essentially the same.

Once that conclusion was reached, it was not difficult for some

of the participants to reach the more extreme position that the

South African government was illegitimate and that both the

white and black populations had a right to self-determination.

It was pointed out that, if one could conclude that the denial

of self-determination made South Africa illegitimate, then action,

however severe, which might be taken by the United States or the

United Nations would be justified on the basis of legal theory.

It was noted, however, that self-determination as a legal

concept was rather simplistically drawn. In general, it addressed

the problem of cultural self-determination--the right to be free

of external control, the right to have a political say in deter

mining and maintaining the culture of a society. At its inception,

the U.N. Charter did not speak clearly of the right of people to

be free of oppressive governments. Over the years, the United

Nations has sought to overcome that deficiency by justifiably

raising the question of apartheid and racial discrimination.

The United Nations has declared that apartheid is a crime57

57/ 21 U.N. GAOR 2202 (1966). Cf. footnote 6.
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and as such, it entitles the world community to condemn and,

perhaps, eventually intervene in South Africa.

The participants next explored the question as to whether

or not South Africa's attempt to fragmentize the country by

creating independent states represented a novel form of self-

determination for its African peoples. It was pointed out that

the Organization of African Unity (OAU) holds sacrosanct the

principle that Africa's borders are not to be restructured or

otherwise disturbed merely to accommodate national, tribal, or

ethnic desires. While the principle has nO foundation in inter-

national law, in terms of Africa's political realities, it is

a principle to be commended. While South Africa is not a member

of the OAU, and clearly is not bound by OAU dictates, the inter-

national community, by failing to recognize the purportedly

independent states of Transkei, Bophuthatswana, and Venda has

tacitly endorsed the OAU principle. The participants accepted

that self-determination fundamentally means that individuals

and peoples within a society have a right to determine their

destiny. Implicit in such a formulation is the matter of choice.

Because Africans had no say in the adoption of the homelands

policy--indeed, the policy was imposed upon them: the question

of a choice to decide their future has been denied them. It was

agreed that under no circumstances could the homelands policy

be viewed as a form of self-determination. One of the South

African participants stated that his view coincided with that

of the African National Congress and the Pan African Congress. 58

58/ Both organizations were banned in South Africa in 1960. They
have become the principle liberation movements for black South Africans.
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Both organizations consider South Africa as a territorial unit

and that some political framework for all of the peoples of

South Africa must be structured around that presumption. None

theless, he pointed out, since 194859 , and in particular since

1959 6°, the South African government has pursued a pOlicy that

skillfully promoted ethnic divisions. Consequently, there are

leaders of certain ethnic groups who support homeland indepen-

dence, while at the same time oppose racial discrimination.

Given the political nature of present-day South Africa,

they see little likelihood of an abolition of race dis-

crimination in the immediately forseeable future. As a

result, they are prepared to accept independence for a particular

homeland aware that at best, in the area under their control,

they are able to grant the human rights that are denied to people

in greater South Africa. In a sense, he argued, it does

rep~esent a degree of self-determination. In reply, it was

59/ The Afrikaner-dominated National Party government came to
power in 1948 and began to implement formally the policy of
apartheid, or separate development.

~/ The Promotion of Black Self-Government Act [No. 46 of 1959]
was passed in 1959. The Act provides the legal framework for
pursuing the 'homelands' policy established by previous legis
lation, e.g., the Development Trust and Land Act of 1936. The
ultimate consequence of the Act is that it disinvests blacks
of their South African citizenship. After establishing the home
lands as at least nominally independent states, the South African
government plans to substitute blacks' citizenship in the home
lands for South African citizenship, and, through this legally
regard blacks, even those born and raised in South Africa, as
'temporary sojourners' into South Africa.
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pointed out that the leaders of the homelands who exereise the

option of independence are in fact appointed by the South African

government for the express purpose of accepting independence.

These leaders are generally not accepted by the masses of urban

blacks, and there are serious questions about how highly they are

regarded even within the homelands. In addition, it was argued,

if one accepts that South Africa has the right to divest itself

of any portion of its territory to another entity, then there

must be an entity which can assume legal title to the divested

territory. The homelands, which are not recognized by any

country in the would except South Africa, do not have the

legitimacy to enter into that form of relationship.

In April of 1977, Vice President r10ndale traveled to Vienna,

where he met with the South African Prime Minister, John Vorster.

In reply to the question as to what America expected from South

Africa, Mr. Mondale stated that Americans expected an adherence

to the principle of one-person, one-vote. One panelist noted

that, while such a principle elicits tremendous support in the

United States, in the South African context it may be far from

indispensable. What was needed in South Africa, he suggested,

was not the perfect realization of democracy but a practical solu

tion to a most difficult problem. It was argued that South

Africa's policy of separate development would not work because

the populations of South Africa are inextricably intermingled,

the homelands were not viable as self-determinative units, and

too economically, culturally, and socially dependent on South
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Africa to really be independent. Consequently, the only reali

zation of self-determination must take place within South Africa

as a whole. There is no evidence that white South Africans are

prepared in a meaningful way to share power with its majority

black population. Nevertheless, it was argued, the assumption

must be that the international community is going to compel a

sharing of power simply because the alternative is race war, or

worse, a continental war. In order to avoid that scenario, it

was suggested that for a period of time, whites must be given

some disproportionate amount of political power, enough so

that by aligning themselves with one of the factions that might

develop in the black community, they would be able to affect the

political process and not be treated as a helpless minority. He

argued that there was precedent for this in both domestic and

international law. While it is often assumed that one-person,

one-vote, was written into the Constitution, it only became a

principle of American law following the 1960 Baker v. Carr

decision. Prior to the court's ruling in that case, many of the

rural areas had a disproportionate share of political power.

Under international law, the 1893 general strike in Belgium

which led to universal sufferage was cited. Despite the introduc

tion of universal sufferage, however, the propertied classes

maintained a weighted vote for an inordinate period of time.

Other participants felt that the voting formulation obscured

61/ Baker v. Carr, 364 U.S. 898 (1960).
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the more basic quest for social justice. It was argued that if

social justice is the ultimate goal, then that range of issues

cannot be determined by voting principles or voting mechanisms.

In essence, what is necessary in South Africa is fundamental

change in the structure of South African society. If the purpose

of change in South Africa is to achieve social justice, then the

issue of voting procedures is only derivative and secondary.

It is relevant only after the society as a whole has deter-

mined what method should be affixed to the voting structure.

Finally, many of the participants were of the view that

self-determination may not be the correct approach to South

Africa. It was argued that, because self-determination was such

a subjective concept, it lent itself to outlandish applications.

It was also argued that in South Africa blacks have no freedom

of choice. The analytical result to ~any of the participants

was that the situation in South Africa is not one of self

determination but one of racial discrimination. What is involved,

they felt, was a question of basic social justice.
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WALVIS BAY: CONFLICTING CLAIMS OF TERRITORIAL SOVEREIGNTY

While much headway has been made in the difficult nego

tiations to determine the political future of Namibia,

there remains under international law a much larger politi

cal and legal problem over the status of Walvis Bay, Nam

ibia's only deep-water seaport. The issue of Walvis Bay

is so complex that in the current Namibian negotiations, it

has been agreed the any decision regarding Walvis Bay

would have to await the outcome of the larger discussions

over the political future of Namibia proper.

Fundamentally, the question is whether Walvis Bay

is an enclave in Namibia, but nonetheless a part of the

Republic of South Africa, or is instead an integral part

of Namibia subject to Namibian sovereignty.

In 1878 the British took possession of Walvis Bay.

Six years later, the Cape Colony was given authority by

Queen Victoria to annex Walvis Bay, "the port and the settle

ment," and the immediate hinterlands. The exact southern

boundary was disputed by the Germans, who in 1884 claimed

the rest of Namibia, or South West Africa, as a protec

torate. In 1910, when the Union of South Africa was

formed, title to Walvis Bay passed to South Africa. Thus,

South Africa's claim to Walvis Bay is based on a straight

forward chain of title.
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The claim that South Africa no longer has title to Walvis

Bay and that it is an integral part of Namibia is based in part

on South Africa's conduct of administering Walvis Bay as if it

were part of Namibia which South Africa acquired as part of a

League of Nations mandate following World War I. It is postu

lated that the legal consequences of South Africa's conduct

extinguished South Africa's claim of territorial sovereignty

and divested South Africa of title to Walvis Bay.

One participant was of the belief that Walvis Bay would

eventually be resolved, not by legal references or history, but

by the pragmatic political reasons which argue persuasively that

Walvis Bay is an integral part of Namibia. He was of the view

that the controversy over Walvis Bay was but one of the vestigal

remnants of the colonial carving up of Africa. From a practical

point of view, since Walvis Bay is completely surrounded on all

of its land sides by the territory of Namibia, it depends on

land access for its very existence.

It was noted by one participant that the distinction between

Walvis Bay as part of South Africa and Namibia as separate from

Walvis Bay was an artificial one. What was once geographically

and historically a single territory now has become artifically

divided solely as a result of competing British and German claims

to the territory.

While the participants conceded that under international

law, South Africa probably has good title to Walvis Bay, it was

stated that recent studies of the historical legal development
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of Namibia raises questions as to the sufficiency of the t:itIe

that South Africa received from Britain. According to these

studies, Britain apparently had previously entered into a pro

tection treaty over the whole of Namibia, including Walvis Bay.

The treaty was voided because Britain was unable to extend its'

protection to the hinderlands as it was required to do. Despite

its failure to adequately perform the terms of the treaty, Britain

nevertheless annexed Walvis Bay. The suggestion is that Britain's

title to Walvis Bay may be defective in that there was a precon

dition to any annexation, namely that Britain be able to provide

adequate protection for the entire territory. Her failure to

adequately comply, it is argued, left Britain with an invalid

title to Walvis Bay.

However, even if South Africa's title to Walvis Bay is not

tainted, it was argued that in the forty-four years that

South Africa administered Namibia following its assumption of

the territory in 1922, South Africa recognized the necessary

unity of the whole territory by treating Walvis Bay as part of

Namibia for administrative, judicial, electoral and other purposes.

As a consequence, Walvis Bay never in fact became an integral

part of South Africa and remained a colony administered as part

of the mandated territory of South West Africa. In rebuttal,

it was pointed out that South Africa never waived its rights in

respect of Walvis Bay. It was argued that South Africa always

made it clear that Walvis Bay was administered on occasions as

part of South West Africa for reasons of convenience. There
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never was an abandonment of title or waiver and it would be

difficult to argue that South Africa was estopped from claiming

title.

This view was challenged, however, by a participant who

noted that pursuant to the South West Africa Affairs Act of 192262 ,

South Africa voluntarily transferred sovereignty over Walvis Bay

to Namibia by effectively incorporating Walvis Bay into the

territory. 63 The Act, and subsequent proclamations issued under

it, placed Walvis Bay completely under the Namibian Territorial

Administration. Similarly, the Act made Walvis Bay subject to

territorial legislation instead of South African and/or Cape

provincial legislation. The Act also transferred Walvis Bay

from South African to territorial judicial administration and

determined that in the case of any difference of interpretation

between territorial and Cape courts, the former should prevail

in Walvis Bay.

62/ South-West Africa Affairs Act, No. 24 of 1922.

63/ Id. §l. Section 1 states: "To make provision as to certain
matters in respect of the relations between the Union and the
mandated territory of South-West Africa. 1. Administration of
and legislation for Walvis Bay as if it were part of the mandated
territory. (1) From a date to be fixed by the Governor-General
by proclamation in the Gazette (which date shall also further
be notified by the Administrator of the mandated territory in the
Official Gazette thereof) the port and settlement of Walvis Bay
which forms part of the province of the Cape of Good Hope shall be
administered as if it were part of the mandated territory and as
if inhabitants of the said port and settlement were inhabitants of
the mandated territory; and tne powers conferred upon the Governor
General by section two of Act No. 35 of 1884 of the Cape of Good Hope
to repeal, alter, amend or modify any law in force in that port and
settlement and to make new laws applicable thereto may be delegated
by the Governor-General to the Administrator of the mandated territory
to the intent that the said Administrator may, by the repeal, alter
ation, amendment or modification of laws and the making of new laws,
bring the laws in force in that port or settlement into conformity
wi th the laws of the mandated territory.
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In support of this position, another participant no1:ed

that in addition to the South West Africa Affairs Act, S011th

Africa directed the territorial administration to exercise

control over every significant aspect of governmental activity in

Walvis Bay as though it were generally part and parcel of Namibia.

The collection of customs and excise duty taxes by the

territorial administration was cited as an example of South

Africa's abdication of responsibility. Indeed, even before

the enactment of the 1922 Act these taxes were being collected

by territorial authorities. Customs and excise duties collected

in Walvis Bay constitute part of territorial revenues subject

to allocation between the Republic and the territory (including

Walvis Bay) in accordance with the provisions of Section 22 of

the 1969 South West Africa Act. 64 In addition, before the

ascendancy of the Democratic Turnhalle Alliance, South Africa's

own version of Rhodesia's Internal Settlement, the territorial

administration controlled elections in Walvis Bay exactly as in

any other part of Namibia. Walvis Bay is and has been since the

enactment of the 1925 Constitution, a part of a South West African

constituency. The Walvis Bay district elected one member of

the eighteen-member territorial Legislative Assembly and was

part of a larger South West African constituency for the election

of a member to the South African Parliament to represent South

West Africa. 65

~/ South-West Africa Affairs Act, No. 25 of 1969, §22.

65/ The Internal Settlement in Namibia has eliminated Namibian
representation in the South African Parliament.
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It was argued that South Africa's p.revious conduct and

actions were incompatible with continuing South African sover-

eignty over Walvis Bay. Instead, they demonstrate a continuing

course of conduct constituting voluntary divestment of South

Africa's.title in favor of Namibia.

One of the participants stated that perhaps the principle

reason for the controversy over the Walvis Bay issue was the

conflict between traditional international law and evolving

concepts of international law based on the developments in the

field of decolonization.. Traditionally, when territorial claims

are scrutinized, they are examined in terms of constitutional

or international documents. In that respect, it is clear that

Walvis Bay was annexed by the British government and, subsequently,

transferred to the Cape Colony. When theintertemporal principle

of law is applied, there is no question that Walvis Bay is South

African territory. On the other hand, the United Nations posi-

tion appears to be that Walvis Bay is seen very much as a colonial

enclave. Consequently, there is an attempt to apply General

Assembly Resolution 1514 66 to Walvis Bay, suggesting that Walvis

Bay should be seen as an exercise in decolonization. Interest-

ingly, the same South African statute which purported to annex

Walvis Bay was also the basis for the annexation of the Port St.

Johns area which is now considered a part of the Transkei.

66/ Declaration of the Granting of Independence to Colonial
Countries and Peoples, 15 U.N. GAOR 1514 (1966).
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Insofar as the South African government is concerned, that area

has now been decolonized. It was argued that the legal status

of Walvis Bay should be viewed in light of contemporary inter

national law reflected in United Nations resolutions pronouncing

the principles of decolonization.

The reference to contemporary international law also

raised the issue of Walvis Bay vis~~-vis the emerging'Law of

the Sea. In 1977, South Africa extended its territorial waters

to twelve miles and claimed an economic zone of two hundred

miles. The extension was made expressly non-applicable to

Namibia. However, because South Africa claims Walvis Bay as

its own, there now extends a twelve-mile territorial sea and a

two humdred-mile economic zone outward from Walvis Bay and the

islands off the coast of Walvis Bay. The consequences of an

extended territorial sea and economic zone for Walvis Bay raise

serious and fundamental questions about South Africa's utilization

of the rich maritime resources abounding off the coast of Namibia.

The issue of maritime resources prompted questions related

to the 1974 decree adopted- by the U.N. Coucnil for Namibia. Accord

ing to the decree, any natural resource Which is extracted from

Namibia without the consent of the U.N. Council for Namibia is

regarded as having been unlawfully removed and, therefore, should

be handed over to the Council. It was noted that the purpose

of the decree was to vest domestic courts with the authority

to order enforcement of the decree in appropriate circumstances.
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As an example, if a multi-national corporation were to acquire

title to mine a certain resource from the South African govern

ment and not from the Council, and the corporation were to con

sign the resources to a port in another country, the courts of

the receiving country would be called upon to determine whether

or not the title to the resource vested in the Council on behalf

of the future independent Namibia or whether it vested in the

corporation. One participant pointed out that the decree had

not been enforced but that it did exist for anyone who could

bring a violation under it. Legally, it was argued, the major

hurdle to be overcome was the question of who had standing to

bring such a suit. There was also concern as to whether a United

States Court would uphold the decree. It was never tested in

any United States court and with the ongoing negotiations over

Namibia, it is unlikely to be tested. One participant noted

that with the possibility of successful negotiations over the

future of Namibia, there was a fear that implementation of the

decree would jeopardize the diplomatic effort. However, there

were others who felt that the negotiation process had been a

failure precisely because of the unwillingness of the Western

nations to demonstrate through effective action the universal

displeasure at South Africa's continued presence in Namibia or

in the words of one participant, "a case of hostile occupation

by a belligerent."
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PROTECTION OF HUMAN RIGHTS IN SOUTH AFRICA.

As the world community evolves toward an increasing aware-

ness of human rights, there is deep concern that there should

be adequate mechanisms in the international legal order affording

protection and redress to individuals whose human rights have

been abused. Apartheid, or racial discrimination enforced by

law, has been condemned by the United Nations as a crime against

humani ty 67 in large part because laws, administrative decrees,

policy and practices of South Africa are designed to permanently

deny fundamental human expression consistent with the dignity and

decency to which most human beings aspire. The participants

explored what machinery exists in the human rights community and

the various ways this machinery could be utilized to further

human rights in South Africa.

There was general agreement among the participants that

for the average black South African virtually every article of

the Universal Declaration of Human Rights is violated by the

South African government, almost on a daily basis. 68 In response

to these abuses the General Assembly of the United Nations has

67/ 21 U.N. GAOR 2202 (1966), Cf. footnote 6.

68/ Leslie Rubin, "Universal Declaration of Human Rights in South
Africa: The Anatomy of a Racist Society," Geneva. Southern African
Information Programme of the International University Exchange
Fund, 1978.
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adopted numerous resolutions and has issued reams of materials

and information on every conceivable issue relating to South

Africa. Measures include resolutions issuing postage stamps

symbolizing the International Year Against Apartheid69 to far

more serious resolutions relating to military cooperation and

nuclear collaboration between Israel, other Western nations,

d h f · 70an Bout A rlca.

In spite of the fact that the United Nations and its

human rights apparatus have served to publicize and contribute

to worldwide awareness of the indignities and inequities

of life in South Africa, there still is a general lack of

understanding about the effect of apartheid in simple human

terms. As a consequence, there was the belief that every

available international forum should be utilized to expose

South Africa's continuous abuse of human rights. In this

regard, the work of the Southern Africa Project of the Lawyers'

Committee for Civil Rights Under Law was singled out as being

of the utmost importance both in exposing South Africa's

repressiveness and in assisting those individual defendants who

are the victims of apartheid.

Some participants believed that at this stage, apartheid

is a political problem rather than a legal one and that the U.N.

~/ 32 U.N. GAOR 105, §H, para. 7.

lQ/ 33 U.N. GAOR 183, §§G and H [1/24/79].
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provides the situs for the parties to discuss the varied poli-

tical issues. The participants were decidedly unclear as to

whether or not discussions would peacefully resolve the racial

problems in South Africa. The unspoken fear, of course, was

that South Africa would only resolve its difficulties through

a violent revolution of the disenchanted and dispossessed.

However, even if discussions on South Africa were doomed to

failure, the participants .felt that the U.N. served a valuable

function as a forum for the express~on of opinions and experiences

relating to apartheid, and as a vehicle to convey those opinions

and experiences to people and. nations around the world.

From an international perspective, it was pointed out that

a major contribution in the struggle against apartheid was the

1965 International Convention on the Elimination of All Forms

of Racial Discrimination. The Convention not only articulated

that there was no social, legal or moral justification for racial

discrimination, it also established international machinery to

insure compliance with its provisions. 71 The Convention, which

provides mechanisms by which individual complaints may be brought,

has more than 100 signatories, though obviously not South Africa.

Although it specifically condemns apartheid 72 , the major drawback

to the Convention is that only signatories are bound by its terms.

71/ International Convention on the Elimination of All Forms
of Racial Discrimination, 660 U.N.T.S. 195 [1966], Part II,
arts. 8-16.

~ Id. art. 3.
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Thus, despite its potential, without South Africa as a signatory,

there is little promise that the Convention's machinery will be

available unless the machinery is altered in some way so as to

permit claims against non-signatories.

Indeed, since 1970, a number of new committees have

been formed within the United Nations and various new

treaties drafted to deal with human rights violations. At

present, the United Nations has no less than nineteen human

rights treaties, but, like the Convention on the Elimination

of all forms of Racial Discrimination, South Africa has signed

virtually none of these and is, thus, not a party to the human

rights process.

Of the different United Nations committees, it was suggested

that the Human Rights Committee which administers the Inter

national Civil and Political Rights Covenant might be useful

in exposing South Africa's human rights abuses. However, much

like the Convention on the Elimination of All Forms of Racial

Discrimination, the Human Rights Committee only impacts on sig

natories of the Civil and Political Rights Covenant. South

Africa has not signed this covenant. The Committee itself :meets

approximately four times a year and reviews the civil and poli

tical covenants in terms of each country's perfonmance. Each

signatory nation is required to submit reports specifying areas

of compliance, problem areas and efforts undertaken to meet

obligations imposed by the covenant. A group of eighteen inter

national experts review the country's reports and make comments.

- 60 -



It was noted that this is one of the few areas within the United

Nations where there is an effective dialogue and where the

political context is minimal, yet the Commission itself deals

with very substantive questions involving the implementation of

political rights.

There was general consensus that all of these procedures

are certainly worth monitoring and, from a global human rights

standpoint, are important. However, with respect to South

Africa, United Nations involvement has been so long-standing and

so diversified that many of the generalist human rights committees

and mechanisms are fairly unimportant. It was noted that in

1946, India first brought South Africa to the attention of the

United Nations, specifically in terms of discrimination against

Indians living in South Africa. Since 1952, it has been a con

stant item on the agenda of the General Assembly. Indeed, more

than one hundred resolutions have been passed relating to the

racial problems in South Africa. In 1948, when the Universal

Declaration was adopted, there began a series of principles and

later treaties that specifically condemned the apartheid practices

of South Africa. In 1965, the International Convention on the

Elimination of All Forms of Racial Discrimination was first

adopted by the United Nations. Although over 100 countries have

ratified this convention, the United States has not. The Inter

national Convention on the Suppression and Punishment on the

Crime of Apartheid was adopted in 1973 and has now been ratified

by over 40 states. In addition, there is the Commission on
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Namibia, the United Nations Centre Against Apartheid and a host

of institutions and activities conducted on an ongoing basis

at the United Nations.

Some participants felt United Nations activity should be

specifically focused. It was suggested that significant attention

should be given to the United Nations role in Namibia. Since

1960, the world community has sought to bring to an unconditional

end the process of colonialism. Namibia is in the throes of a

rather agonizing transition to independence. There is the possi-

bility that the United Nations could serve as a peace-keeping

force in the transition process in Namibia. In terms of United

States actions that can relate to that United Nations role, it

was noted that the United Nations has passed various resolutions

dealing with the kinds of trade that can be conducted with

Namibia today.73 It was generally felt that concrete efforts

should be made to begin enforcing some of the United Nations

resolutions. Indeed, as a matter of international law the United

2l/ These resolutions include, inter alia: Programme for the
full implementation of the Declaration on the Granting of Inde
pendence to Colonial Countries and Peoples, 25 U.N. GAOR 2621
(1970); Activities of Foreign Economic and Other Interests which
are Impeding the Implementation of the Declaration on the Granting
of Independence to Colonial Countries and Peoples in Southern
Rhodesia, Namibia and Territories under Portuguese Domination
and Other Territories under Colonial Domination and Efforts to
Eliminate Colonialism, Apartheid, and Racial Discrimination in
Africa, 27 U.N. GAOR 2927; 28 U.N. GAOR 3117 (1973) under some
title immediately preceding; Intensification and Co-operation
of U.N. Action in Support of Namibia, 32 U.N. GAOR G. res. G.
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States should not be trading with companies that are buying and

selling Namibian products.

It was pointed out by one participant that some American

organizations are engaged in a considerable amount of refugee

work involving political asylum applicants from South Africa

and have examined materials, resolutions and declarations of

the United Nations in that context. He was of the view that

there is a need for American lawyers to strengthen the ties be-

tween American law and the United Nations law on refugees. He

noted that presently there is a very mixed set of guidelines

and regulations relating to refugees. As an initial step, he

suggested that some efforts be made to publicize and recount

some specific incidents of people who have gone back to South

Africa and have been persecuted. This fear of persecution is

the test that the Immigration and Naturalization Service uses

to decide whether an applicant is entitled to asylum.

Another participant noted that the 1977 Security Council

Resolution74 banning arms trade with South Africa is now incor-

porated into American law through regulations promulgated by

the Commerce and State Departments in February of 1978. 75 Many

2!/ 34 U.N. SCOR, 2046th Meeting 418 (1977).

75/ Under the terms of the U.N. Participation Act of 1945,
59 Stat. 620, as amended, 22 U.S.C. §287c, the United States
is legally obligated to enact Security Council resolutions
through U.S. law.
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participants felt that the regulations were not being enforced

as carefully as they should. Finally, while there are certainly

questions from the human rights perspective as to what sanctions

or what economic steps are appropriate to take against South

Africa, these questions should be resolved so that a concerted

attack can be mounted. It was stressed that apartheid has

been identified as a crime. Further, the United Nations now

speaks in terms of t~e criminal responsibilities of a state.

In view of this, it was argued that the U.N. Charter, and the

International Court of Justice might possibly provide juris

dictional framework for asserting those claims.
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AMERICAN POLICY AND INTERNATIONAL LAW

The final session of the two-day seminar explored various

initiatives open to United States policy-makers which were both

pragmatic and consistent with American obligations under inter-

national law. With this approach in mind, Ted Sorensen set

forth seven basic premises for consideration and offered the

participants his synthesis of what realistically could be done

under international law which conceivably could effectuate change

in South Africa's policy of apartheid:

U.S. foreign policy ought to reflect U.s. national
interest and not the interest of any particular
country or people. It should be deter~ined and
applied by the U.S. government and not interpreted
by individual co~panies operating in South Africa;

Standards of international law which impose obliga
tions upon the U.S. should be clearly authorized by
specific action taken by the U.N. Security Council
or the General Assembly;

Actions primarily aimed at assuaging U.S. domestic,
political, or moral feelings at the expense of South
African blacks' jobs and neighboring black states'
economies are not required by internatio~al law;

Military or other far-reaching actions by the U.S.
against South Africa as a means of ending apartheid
would, in the absence of a direct threat to U.S.
security, be inconsistent with international law
doctrines against intervention in the internal
affairs of another state;

Actions which sound tough but prove to be unenforce
able or otherwise ineffective merely discredit
international law and the basic goals or policy
objectives which are purported to be served by
those actions;
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South Africa's system of apartheid represents a
gross violation of fundamental human rights, a source
of tension and conflict posing a substantial threat
to world peace, and an invitation to chaos that would
be subject to exploitation by those whose foreign
policy interests are inimical to the u.S. and whose
domination of South Africa would have an adverse
effect on the security of the u.S. Apartheid, there
fore, is not solely a matter of internal concern
to South Africa; and finally

u.S. corporations operating in South Africa cannot be
expected to violate local law on their own volition
or be consistently far out in front of the u.S. govern
ment position on their own volition, but can be ex
pected to act in accordance with u.S. policy direc
tives, but only if specifically so directed.

According to Mr. Sorensen, the conclusions that could be

drawn from these premises were that, if authorized by the Secur-

ity Council, action against South Africa for its gross violation

of human rights would be consistent with international -law.

Action taken by the Security Council could vary from total sanc-

tions to something far less severe. In view of the revelations of

Rhodesian sanction violations by u.S. and British oil companies,

Mr. Sorensen felt that total economic sanctions against South

Africa would not be in the best order, or, for that matter, be

strictly enforceable. He pointed out that there are a good many

African states engaged in extensive trade with South Africa who

may not wish to give up that trade. Mr. Sorensen noted that

there is also some indication that South Africa has prepared

for a total sanction or boycott and will, upon its institution,

"tighten its economic belt penalizing blacks, tighten its

apartheid system penalizing blacks and tighten its economic

relations with its neighboring countries penalizing blacks."
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The Security Council may, however, adopt something less than

full economic sanctions and could be a pioneer in the area of

affirmative requirements, restricting the business and employ-

ment practices of member states' corporations doing business in

South Africa.

Mr. Sorensen pointed out that, were such steps taken by

the Security Council, the u.S. government has the authority under

22 U.S.C. 287c to implement any such action. According to the

statute, the President is:

authorized with respect to measures adopted by the
Security Council to, inter alia, regulate or prohibit
in whole or in part economic relations or communications
between "any foreign country or any national thereof or
any person therein and the United States or any person
subject to the jurisdiction thereof. ,,76

It is thus clear that a total embargo as well as a partial

affirmative action program is within the ambit of the law. Action

in the U.S. can be taken by the U.S. through the President or

Congress. While a variety of Court rulings have made it more

difficult to ascertain the extent of the President's powers with

respect to matters of foreign affairs, it is clear that the

Executive Branch alone has the authority to determine which com-

panies receive Export-Import Bank loans, guarantees, or insurance.

The Executive Branch alone determines which companies receive

export licenses and for which goods. The Executive Branch also

determines which companies receive government contracts. In

~/ Id. §S.
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addition, the Executive Branch can determine whether to encour-

age investors and exporters with respect to a particular country

by providing information, advice, and assistance. The Executive

Branch also has authority, through the U.s. Information and

Communications Agency, to distribute certain kinds of money to

South Africa for education exchange programs, training and

cultural development programs.

The Legislative Branch, on the other hand, would be required

to enact any legislation which restricted the granting of tax

credits for subsidiaries of American businesses in South Africa

or for restrictions on the expatriation of profits from South

Africa. Mr. Sorensen also pointed out that the Legislative

Branch can place conditions on the Executive Branch programs

and, as it has ~n the area of Arab boycott legislation, require

a variety of reports from businesses operating in South Africa

which would in turn be made public. The argument often posed

against such legislative action is that the U.S. would be oper-

ating extra-territorially. In addition, it is argued that the

U.S. has no legal authority to impose moral standards or reform

measures on American businessmen or companies. However, an

analysis of current U.S. legislation simply does not support

that view. The Foreign Corrupt Practices Act77 governs improper

payments by U.S. businessmen to agents in foreign countries; the

77/ Foreign Corrupt Practices Act of 1977, Pub. L. 95-213, 15
USC 78(a), 91 Stat. 1494.
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Arab boycott legislation78 makes it illegal to restrict trade

for political purposes; the traditional extra-territorial

application of u.s. antitrust law; the various long-arm statutes

with respect to the Trading with the Enemy Act79 ; the Foreign

Assets Control regulations 80 and export control in general make

it clear that the U.S. possesses sufficient legal authority to

implement this kind of program. Ernie Gross queried as to

whether or not Mr. Sorensen was suggesting that legislation

could be enacted that would condition foreign tax credits on

adherence to some kind of corporate affirmative action program

in South Africa. ~1r. Sorensen stated that he was not sure that

changing the tax law was the best way to achieve certain objectives

in South Africa, noting that it would be indirect and manipulative.

Nonetheless, it was clear, he stated, that such legislation was

clearly within the power of Congress, and, indeed, had been pro-

posed in the past.

Bill Cotter noted that the current thinking at the United

Nations is that, should South Africa not go forward with the

United Nations plan on Namibia, a series of "communications

sanctions" might be imposed which would be substantially differ-

ent from a total trade embargo. Mr. Cotter explained that

78/ Export Administration Act of 1969, as amended, Pub. L.
95-52, 50 USC 2403(a), 91 Stat. 244.

79/ Trading with the Enemy Act of 1917, 40 Stat. 411, as
amended, 50 USC Appx. 1, et seq.

~/ Foreign Assets Control Regulations, 31 C.F.R. 500.
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"corrununicatilms sanctions" involved the curtailment of all inter-

national air traffic in and out of South Africa, the disruption

of all telecommunications systems, and the cessation of all

postal services to and from South Africa. He asked,

if the Security Council voted for a communications sanction

against South Africa, would the President have the authority to

implement such a policy? Mr. Sorensen pointed out that 22 U.S.C.

287c gives the President the authority to regulate or prohibit

in whole or in part rail, sea, air, postal, telegraphic, radio

and other means of communications in any foreign country if

such action is mandated by a Security Council resolution pur

suant to Article 41 of the U.N. Charter. 8l However, in the

absence of a Security Council resolution, given the constitu-

tional authority of the Congress to regulate commerce and the

post office, it is extremely doubtful that the Pres~dent could

take such action unilaterally.

To Henry Richardson, the issue of sanctions, whether total

or limited, raised a profoundly important question as to how the

sYmbolic nature of sanctions gains more recognition as a positive

and useful force in international law. To the extent that the

81/ U.N. Charter art. 41. Article 41 states: "The Security
Council may decide what measures not involving the use of armed
force are to be employed to give effect to its decisions, and
it may call upon the Members of the United Nations to apply
such measures. These may include complete or partial inter
ruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the
severance of diplomatic relations."
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Security Council determines that a state constitutes a threat

to international peace and security under Article 41 of the

Charter, sanctions may be used to put content into the enforce-

ment proceedings against such a state. Once imposed, expectations

coalesce around sanctions whether they are enforced or not.

While the effectiveness of sanctions cannot be determined in

relatively short periods of time, they nonetheless do create

both internal and external pressure against the affected state

not only economically but psychologically. The psychological

pressure is an eroding one which affects the public opinion,

policy-makers, and news media of the affected state. Finally,

when the Security Council determines that a situation threatens

international peace and security, it is performing an important

judicial function which is often overlooked in the on-going dia-

logue as to the efficacy of sanctions. If sanctions are to be

imposed, Mr. Richardson argued for a step-by-step approach based

on a degree of proportionality between sanctions and the desired

results from the imposition of sanctions. Most importantly,

sanctions, and the expected positive results flowing from them,

must be linked with competing interests in the region. As an

example, given the rather disastrous experience of Zambia82 ,

82/ The border between Zampia and Rhodesia was closed in January,
1973. Shortly thereafter, Zambia was forced by its failing
economy to turn to South Africa both for a means to export
Zambian copper and also as a source from which to import food
supplies. The border was ultimately reopened in 1978.
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there is a belief that South Africa is acutely aware of the

hostage power it has over its neighboring states.

with this point in mind, any decision to impose sanctions

must necessarily take into account certain economic compensa-

tory factors. If not done in conjunction with the imposition

of sanctions, then certainly these factors should be considered

by way of conciliatory agreements with South Africa's bordering

states. It was noted that Article 50 of the U.N. Charter83

allows states pleading special economic difficulties under the

enforcement of sanctions to consult the Security Council for

relief.

Winston Nagan felt that there existed some ambiguity with

respect to the concept of sanctions. On the one hand is the

question of what will sanctions accomplish pragmatically, and

on the other, what can they accomplish symbolically. From a

pragmatic point of view, Mr. Nagan was skeptical of the ultimate

outcome of sanctions, even assuming the U.S. was prepared to

isolate South Africa from the world community. However, the

position that the United States takes on the question of racism

83/ U.N. Charter art. 50. Article 5d states: "If preventive
or enforcement measures against any state are taken by the
Security Council, any other state, whether a member of the
United Nations or not, which finds itself confronted with
special economic problems arising from the carrying out of
those measures shall have the right to consult the Security
Council with regard to a solution of these problems.
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has extremely important consequences for world order. To that

extent Mr. Nagan argued that there is a much larger issue than

the immediate pragmatic consideration of whether sanctions work.

In the eyes of the developing countries, and most particularly

black South Africans, there is a critical question of whether

the United States is willing to take a moral stand against

apartheid. In that sense, sanctions could be imposed by the

U.S. symbolically as an expression of its abhorrence of racism

in international affairs. America is seemingly committed to a

peaceful, evolutionary process in South Africa. But, it was Mr.

Nagan's view that, in light of the continuing repression against

blacks in South Africa and, in turn, their high expectations of

change, a much more decisive policy is required. He expressed

concern as to whether the U.S. had explored every possible per

suasive strategy to prod South Africa along lines of change, or

seriously studied the potential within or without South Africa

that would enable the U.S. to optimally realize its stated

objectives in South Africa. In response to Mr. Nagan, there was

general agreement that the U.S. had not developed as thoroughly

as perhaps it should, all of its available options. It was

pointed out, however, that American policy toward South Africa

is largely the result of the democratic process which in turn

is controlled by powerful special interest groups supportive of

South Africa. Historically, this constituency has pressured

government far more effectively than the anti-apartheid groups

and has, in turn, been rewarded by an American policy of leniency

- 73 -



toward the white minority governments of southern Africa. In

addition, it was noted that the United States has grown more

conservative and, thus, it raises fundamental questions as to

how much leeway the President has to initiate a more substantive

program toward South Africa. There is a strong belief that any

major attempts to structure a more progressive U.S. policy toward

South Africa would, in all likelihood, be overturned by Congress.

With respect to the U.S. pursuing a policy of sanctions

for their symbolic effect, Mr. Sorensen noted that symbols, absent

force and impetus, become a source of ridicule and disrespect,

causing more harm than good. George Lindsay stated that he would

not be afraid of ineffective symbols if it were simply a Choice

between an ineffective symbol and nothing else. Doing nothing,

he pointed out, serves only to support South Africa. On the

other hand, it is extremely difficult to predict the impact of

a symbolic gesture. If, however, the intent of such a gesture

is to critically influence South Africa's actions it would, as

noted by Mr. Sorensen, become a source of ridicule because, in

Mr. Lindsay's view, even total mandatory sanctions would not

force South Africa to alter its racial views.

Bill Cotter felt that, if there were sufficient Presidential

leadership on the issue of South Africa, public and political

support could be garnered so as to make any such policy toward

South Africa viable. Mr. Cotter discounted the notion that

Congress was now so conservatively oriented that any enlightened

policy toward South Africa would be defeated. He pointed out
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that, if the President agreed to sanctions as mandated by the

United Nations, and enforced that action domestically pursuant

to the U.N. Participation Act84 , Congress would not only have

to propose a bill to overturn such action but, in order to have

the bill enacted as law, Congress would have to overcome a

presidential veto as well.

Mr. Cotter also noted that Congress has established a

precedent for itself by taking the initiative in passing legis

lation calling for a total embargo against Uganda. 85 He pointed

out that the legislation was imposed not because Uganda was a

threat to international peace and security, but solely because

of Uganda's internal abuse of human rights. Even before the

legislation was enacted, Mr. Cotter pointed out that the American

business community had agreed to boycott Uganda. By acting

against Uganda, Congress overcame one of its deeply felt convic-

tions not to interfere in the internal affairs of another country.

Mr. Cotter felt that this argument, together with the business

community's position that they ought not make foreign policy

decisions, has been obviated by the Uganda boycott.

It was pointed out that Congress had recently passed the

~/ U.N. Participation Act of 1945, Cf. footnote 75.

85/ §5 of the Exports Administration Control Act. Pub.L. 95-435,
50 U.S.C. app. 2403, 92 Stat. 1052. Terminated by 50 U.S.C. app.
2403-la, September 30, 1979.
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Evans Amendment86 to the Export-Import Bank Act87 which prohibits

banks from extending credit or guaranteeing any export that goes

to support apartheid. However, Mr. Richardson noted that a

clause in the amendment provides that, to the extent a private

purchaser certifies that it is following the Sullivan Principles 88

86/ The Export-Import Act of 1945, as amended, Pub.L. 95-143,
§§1-3, 1 Stat. 1210, 12 USC 635, §§ (6) [9]. The Amendment reads in
pertinent part: n[9] (8) In no event shall the Bank guarantee,
insure, or extend credit or participate in the extension of cre
dit (a) in support of any export which would contribute to
enabling the Government of the Republic of South Africa to main
tain or enforce apartheid; (b) in support of any export to the
Government of the Republic of South Africa or its agencies unless
the President determines that significant progress toward the
elimination of apartheid has been made and transmits to the
Congress a statement describing and explaining that determination;
or (c) in support of any export to other purchasers in the
Republic of South Africa unless the United States Secretary of
State certifies that the purchaser has endorsed and has proceeded
toward the implementation of the following principles; nonsegre
gation of the races in all work facilities; equal and fair employ
ment for all employees; equal pay for equal work for all employees;
initiation and development of training programs to prepare non
white South Africans for supervisory, administrative, clerical,
and technical jobs; increasing the number of nonwhites in manage
ment and supervisory positions; a willingness to engage in
collective bargaining with labor unions; and improving the quality
of life for employees in such areas as housing, transportation,
schooling, recreation, and health facilities.

87/ The Export-Import Bank Act of 1945, 59 Stat. 526, as amended,
12 USC §635.

88/ The Sullivan Principles were designed by the Rev. Leon
Sullivan, a board member of General Motors, as a prescription
for United States corporations operating in South Africa for
implementing work-place improvements for their black and
Goloured employees. He has strongly encouraged corporations
to sign and enact the Principles, which are neither legally
binding nor monitored by any official body. The Principles call
for: (1) non-segregation of the races in all eating, comfort,
and work facilities; (2) equal and fair employment practices
for all employees; (3) equal pay for all employees doing equal or
comparable work for the same period of time; (4) initiation and
development of training programs that will prepare, in substantial
numbers, blacks and other non-whites for supervisory, administrative,
clerical and technical jobs; (5) increasing the number of blacks and
other non-whites in management and supervisory positions; (6) improving
the quality of employees' lives outside the work environment in such
areas as housing, transport~tion, ~ecreation and health facilities.
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and the Secretary of State certifies or endorses their adherence,

such a purchase is exempt from the prohibition. The amendment

in effect incorporates the Sullivan Principles into U.S. law.

Henry Richardson raised the provocative point that an

attempt should be made to incorporate Security Council resolutions

into U.S. law. Arguments could then be made that, should a case

arise involving a U.S. corporation's presence in South Africa,

a domestic court would have to consider the U.N. Charter and

U.S. obligations under international law that flow from the

Charter, in addition to the purely domestic factors that may be

involved. Mr. Sorensen was then asked if he would elaborate on

his arguments for U.S. corporate disinvestment from South Africa.

He replied that he advocated conditional investment rather than

disinvestrnent--that is, requiring certain restrictions on new

investments, certain restrictions on the type of investment, and

placing certain restrictions on the employment practices that

should be followed by those companies that are operating in

South Africa today. He agreed, however, that a policy requiring

disinvestment would not be illegal under international law or

U.S. law. Considering the domestic political climate in the

U.S., he tllOUght it highly unlikely that the U.S. would vote

in the Security Council for literally all-embracing economic

sanctions. Selective sanctions might be a practical alternative.

With respect to the homelands, Henry Richardson pointed

out that t'le U.S. has adopted a policy of refusing to recognize

the indepe l ldence of the Transkei and Bophuthatswana and has
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implemented this policy by generally refusing to have any

involvement with their governmental entities, particularly in

those circumstances where normally the involvement would have

been with South African authorities. The U.S. has also advised

corporations that it cannot afford them protections for activi-

ties undertaken in the territories. In addition, the U.S. has

bolstered Lesotho's determination not to recognize the Transkei

by assisting in the building of an alternative road so as to

decrease Lesotho's reliance on roads passing through the Transkei.

Mr. Richardson stated that U.S. policy is predicated on

a number of important factors. First, it recognizes that the

homelands policy of South Africa, especially as it underpins

apartheid, is a legitimate matter of international concern and

not subject to Article 2(7) protections. 89 Secondly, American

policy seems to imply that the Transkei does not meet either

objective or constitutive criteria of recognition. He noted

that there was probably a better case for the Transkei when

objective criteria of recognition were applied. However, he

felt that one cannot make a constitutive argument regarding

recognition of the Transkei without focusing on the linkage

between, on the one hand, apartheid, and on the other hand,

the homelands policy. Once that linkage is made, then the

question of recognizing the homeland must be considered in light

of the South African intent in establishing the homeland.

89/ U.N. Charter art. 2(7). For text of Article 2(7), see
footnote 50.
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Finally, Mr. Richardson drew an analogy with the suggested

obligations in the 1971 advisory opinion on Namibia (the

obligations suggested by the Court flowing from the finding

that South Africa has no further legal right to Namibia 90 and

the status of Namibia as an international territory.)91

United States policy, in refusing to recognize the terri-

tories, tacitly recognizes an obligation in all transactions

with both the homelands and South Africa not to deal with either

in such a way as to imply recognition of homelands independence.

Mr. Richardson stressed that, under international law, South

African actions with respect to the promotion of apartheid can

be the subject of unilateral inquiry without infringing the

90/ Future Status of South West Africa, G.A. Res. 65(1), U.N.
Doc. A/64/Add.l (1946). From Resolutions adopted by the General
Assembly during the second part of the First Session.

91/ Legal Consequences for States of the Continued Presence
of South Africa in Namibia (South West Africa) notwithstanding
Security Council Resolution 276 (1970), Advisory Opinion, ICJ
Reports 1971, p. 54, §118: "South Africa, being responsible
for having created and maintained a situation which the Court
has found to have been validly declared illegal, has the obli
gation to put an end to it. It is therefore under obligation
to withdraw its administration from the Territory of Namibia.
By maintaining the present illegal situation, and occupying the
Territory without title, South Africa incurs international
responsibilities arising from a continued violation of an
international obligation. It also remains accountable for any
violations of its international obligations, or the rights of
the people of Namibia. The fact that South Africa no longer
has any title to administer the Territory does not release it
from its obligations and responsibilities under international
law towards other states on respect of the exercise of its
powers in relation to this Territory. Physical control of a
territory and not sovereignty or legitimacy of title, is the
basis of State liabity for acts affecting other States."
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principle of non-intervention in the domestic affairs of a

state. This inquiry would be allowed by a single state on the

grounds that there is sufficient international concern over the

question of apartheid so that adequate or appropriate self-

help measures with certain limitations could be devised, are

possible, and indeed are lawful. Mr. Richardson indicated that

there may be at least a tacit recognition that there has evolved

an international legal principle against systematic racial dis-

crimination and that this principle again is applicable to South

Africa's apartheid situation under Article 55 92 and especially

Article 56 93 of the U.N. Charter.

However, the countervailing argument is that, even if

apartheid per se violates international law, no state is thereby

given the right to remedy the situation by taking unilateral

steps that suggest Article 41 measures. 94 This implies non-

acceptance of the argument that liberation movements can use

force in self-defense against apartheid as a colonialist system.

The interpretation of the U.s. government position, as

suggested by Mr. Richardson, is that forceful measures against

apartheid can only be authorized by the international community

and specifically the Security Council. This determination would

result only after a finding that apartheid by its existence

92/ U.N. Charter art. 55. For text of Article 55, see footnote 23.

2i/ U.N. Charter art. 56.

94/ U.N. Charter art. 41,

For text of Article 56, see footnote 24.
•

For text of Article 41, see footnote 81.
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violated i~ternational peace and security.

In Security Council Resolution 418 95 , the arms embargo of

1977, a careful distinction was drawn between delimiting the

acquisitio~ of arms in the context of apartheid as being a

threat to international peace and security and delimiting

apartheid per se as such a threat. Mr. Richardson felt a fair

representation of the u.s. government position would be that a find

ing of a threat to international peace and security is an entirely

separate act from subsequent actions under Article 41. In other

words, a declaration can be made without an obligation devolving

on the Council under the Charter to immediately proscribe Article

41 measures or other actions. He noted that Article 41 actions

first must be directly related to the situation characterized

as a threat to international peace and security. If the

threatenin] situation arises from Namibia, then the Article 41

actions mU3t relate to Namibia directly and not to South

Africa ger9rally.

Witt regard to Namibia, there was general agreement that

South Afri~a's occupation of the territory constituted a clear

threat to international peace and security. Howev.er, the panel

noted that whether sanctions should be imposed depended upon

whether politically the timing was correct. This position was

challanged by Theo Ben-Gurirab, the South West Africa People's

95/ Security Council Resolution 418. Cf. footnote 74.
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Organization ("SWAPO") U.N. representative. He stated that the

position of the Africans in the U.N. was that, in view of South

Africa's militarization of Namibia, there now existed a threat

to international peace under Chapter VII of the U.N. Charter and,

as a consequence, sanctions should immediately be imposed. The

panel's response was that, despite the apparent correctness of

Mr. Ben-Gurirab's position, they were not totally convinced that

the negotiation process had completely broken down leaving no

other alternative but sanctions. Until there was absolutely no

diplomatic option, sanctions should be withheld.

In concluding, it was noted that the Namibian situation

poses the ultimate test for the efficiency of international law.

Through various Security Council and General Assembly resolutions,

Namibia has now been subsumed within the legal order of the

United Nations. The International Court of Justice has ruled

on the illegality of South Africa's continued presence in Namibia 96 ,

and there have been diplomatic efforts to negotiate a settlement

between South Africa and SWAPO that would be consistent with the

dictates of international law. Namibia is a trust territory of

the United Nations. As such, the U.N. is solely responsible

for the future of Namibia. If the U.N. does nothing under these

circumstances, and if it is impossible to pursue a course of

action based on the principles of international law, then the

viability of both international law and the United Nations will

be greatly affected by the Namibian failure.

~/ For case citation, see footnote 8.
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LUNCHEON REMARKS OF OSCAR SCHACHTER
COLUMBIA UNIVERSITY SCHOOL OF LAW

Well, thank you very much, Millard. That was an overly

generous introduction, but I am glad to take advantage of the

invitation and, among other things, to reciprocate by first

paying tribute to you and your colleagues in the Lawyers'

committee. It seems to me that Millard, Emmitt Roberts, and

the others concerned have done a remarkable job in organizing

this small conference in the middle of a great many other

things they are doing. For example, poor Millard had to

suffer through a session at the Villa Serbelloni in Bellagio, Italy

recently, which undoubtedly was a heavy burden to bear. He

has now taken this on.

I feel a little better because he did give me notice of

this meeting. Last Saturday I carne to a luncheon meeting in

this very room, and the chairman told me that the speaker of

the day, Professor Clyde Ferguson of Harvard, had a cold and

that he needed a speaker immediately. So, without any intro-

duction, I was forced to speak. I was told afterwards that I

do so much better when I have no notice, that I feel a little

embarrassed being here now, having had some notice.

But in speaking of Millard, I should also say, as a

Russian saying goes, no good deed goes unpunished. And,

Millard, I think, and his friends are going to at least have
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to prepare for us a report which will make all of the inter

esting discussion that took place this morning and will take

place in the afternoon and tomorrow coherent, interesting,

and significant. I found the discussion very interesting and

I found a great many cross-currents. What we need now is for

someone to put all of this in good order. Perhaps there is

someone who hasn't been allowed to come to lunch who is writing

up what took place this morning. Once, I remember, at the U.N.

somebody got up and recited a little verse which went

something like this: "At night when the great men have gone

to their dinner, the secretary stays growing thinner and

thinner, struggling to write while nibbling dry bread what he

thinks they will think they ought to have said." Somebody

surely must be doing that.

What I want to speak about (and I'll be perhaps comment

ing on what has been said this morning) is the question of

what really does international law have to contribute to the

problem of apartheid. There was a point actually raised this

morning by one of our friends from South Africa who said

international law really doesn't matter, does it? Countries

follow policy and don't pay much attention to international

law and certainly South Africa doesn't. We are all strongly

against apartheid and we all share his view, probably, that

South Africa hasn't shown much concern about statements of

international law. Frankly, we might reflect a bit in the

context of this meeting about what use international law

might have in this connection.

One way of thinking about it for me would be to go back
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thirty years or so. Most of you probably were not all that

active thirty years ago. Of course, Ernie Gross here was a

leading figure in the U.N. world at that time. When apartheid

was first discussed in the United Nations, it was pretty much

the general view that this was a matter of domestic concern

for South Africa. The issue carne up in the first instance on

whether the Cape Town agreements, the agreements relating particu

larly to persons of Indian origin, constituted an exception.

And very few governments were ready to take the position that

the domestic jurisdiction clause did not constitute a barrier,

normally, to discussions of, or consideration of, items which

involved the relationships of a state with its own citizens.

This was a real tenet of faith. In response to an article I

had written, in which I had taken the view that Article 2(7)

did not prevent the discussion or consideration of appropriate

recommendations on human rights, and that the U.N. Charter

constituted legal obligations in regards to discrimination,

the Chicago Tribune in 1951, in a leading editorial, said that

I have forfeited my rights to be considered an American citi-

zen. The only salutary aspect is that they indicated that I,

by writing this piece, had warned America of the dangers of

the human rights provisions of the Charter as interpreted by

misguided idealists of the kind I represented. So, there has

been considerable change since then. I think that interna-

tional law viewed in that broad sense must be seen as part of

the process of clarifying the idea of international obliga-

tions and the proper place of domestic jurisdiction.
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During that. period of some thirty years, we have had an

extraordinary development in the thinking in this field. In

the past; the idea had been prevalent and pressed by the prom

inent international lawyers here and in Europe, Hans Kelsen

and Manley Hudson, for example, namely that the human rights

provisions of the charter were so general, so abstract, so

empty that they could not possibly be regarded as legal obli

gations. Whatever merit that argument may have had was pretty

much eroded by the history of the twenty or thirty years that

followed, in which specificity was given to these general ob

ligations. We have now reached a point where one might say

that there is a pretty clear or pretty substantial degree of

consensus around the world, even if only expressed by lip

service, to the notion that it is the Charter that imposes

obligations with respect to most of the important human rights,

including mass racial discrimination and various other indigni

ties of the human person. Consequently, domestic jurisdiction

is no longer to be considered legally a barrier. Is that sig

nificant? Well, it certainly is significant if you think

about the shift in thinking about the way these matters are

now looked upon. IIII come back to this issue of effective

ness in a moment.

The discussion this morning I think also pointed up some

aspects of the problem of apartheid to which international law

does make a contribution. We talked about the relationship

of the bantustans to the questions of their recognition and

of deprivation of nationality. Now, on both of these points,
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as our discussion I think indicated, it becomes rather impor

tant to get a clarification of what should be an internation

ally acceptable position. One could, I suppose, say that this

can be dealt with purely in political terms. And I might say

that one does not by speaking about these questions in politi

cal terms have'to exclude the international law considerations.

The international law considerations do, however, make a spe

cial contribution. These considerations do raise questions as

to whether one can present the policy which has an adequate

foundation in the consensus of states in their practice, in

the commitments they have made, so that the credibility of

the positions are enhanced by that degree of support given by

international law. International law considerations also

raise the issues of consistency and long-term policy, the

questions of implications for other actions, the questions of

precedential effect, and other matters of that kind. I think

some of you, as I understood your positions, as I heard, did

feel that we should deal with the issue of recognition solely

as a question of policy. Of course, in actual fact, most gov

ernments do take the position that whether they recognize or

don't recognize is a matter of discretion. It has been the

classic position taken by the U.S. with, here or there, some

exceptions.

On the other hand, it seems to me that it is important in

considering the status of the bantustans to see this in its

full implications. Now, my own view would be similar to the

question that George Lindsay raised about the bantustans and

their lack of independence. We have not taken a similar
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position with respect to the numerous other countries in the

world which today have been regarded as states although quite

clearly on the facts they lack the substance of independence,

many being client states of a major power. There is in that

question of Mr. Lindsay's the kind of problem which is perhaps

likely to lead to some uncertainty, some notion that we're

operating a kind of double standard which will impede appro

priate action on behalf, or in the interest of, the people in

the territories. So it seems to me that this problem does

merit attention. My own view reflects a view that most of

you feel, which is that the bantustans should certainly not

be regarded as states. However, I feel in formulating the

reasons for this, that international law does make a signifi

cant contribution in enabling one to distinguish the factors

that apply in this case as compared to the factors which

apply in the many other cases of clients or puppet states

which have been granted independence. And here one can turn

to what is a growing, or I think an accepted, body of judge

ments about the character of apartheid, its illegal character

as Peter Mutharika pointed out; the role of the bantustans as

an instrument of apartheid; the fact that the creation of

these territories was a consequence of the whole policy of

the illegality; and one can go on a bit more with this anal

ysis. My point only for this purpose is to indicate that it

is important to examine these questions in the fullness of

an international law consideration so that we don't run

head-on into the easy attack that here and now we're apply

ing double standards or that we're acting solely under
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political pressures.

The issue of de-nationalization which was discussed with

such admirable clarity and knowledge by Peter Mutharika also,

I think, is something that benefits from a consideration of

an international lawyers' perspective. Because, again, here

we can see, as he put it, that we're moving on the frontier

of new rules of international law and he very wisely did not

take simply the easy path of just castigating this completely.

He did see that this was a problem which must involve some

changes in traditional views about sovereign rights with re-

spect to nationality. He did see that one must therefore

formulate a coherent and clear basis for making the exception

to the right of the South African government doing this. And

again, one has to link this up to the illegality of the apart-

heid policy and the whole package that is involved in the de-

nationalization and that this linking need not necessarily

mean that we are now moving; we are now adopting a policy

which would be a policy involving a double standard for this

country and others.

Now, these considerations relate to the discussions this

morning, and there are a number of other things which will

undoubtably come up in the course of the meeting tomorrow

and this afternoon which also, I think, call for some thought from

from the point of view of clarifying positions. The question
\

here again is what the primary function of international law?

The question as to whether, for example, the conduct of

the South African leadership should be regarded as in

the nature of a crime against humanity. The U.N. has
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said that the convention of apartheid. is a crime against

humanity. This is an issue which I think requires a good

deal of thought. I have heard some South Africans who have

been opposed strongly to their government's policy of apart

heid say that this would be a negative policy, a self-defeat

ing policy because it would mean that there would be more

coalition around the leadership when they are being accused

personally of war crimes. I'm rather skeptical about that,

but I think here again we get into the question of whether

that kind of designation of the leadership will have some

consequences and will not merely be a paper designation.

One of the things that international lawyers are con

cerned about, and must be concerned about although this is

not often realized by the layman, is that we must be concerned

with actions rather than merely with words. An international

principle or an international rule cannot truly be considered

as such if it is simply a verbal deadletter. If it is, it

then is simply an example of hypocrisy. Effectiveness is a

requirement of international law. It is an important element

in determining whether a rule of principle should be treated

as peremptory. Consequently, a burden is placed on the inter

national lawyer to clarify any position he advocates and to

consider seriously what effects that position might have.

One doesn't necessarily know the answer, but one can at least

see that the questions are being properly framed as, for

example, the question of criminal responsibility.
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Recently, the International Law Commission of the U.N.,

perhaps most of you are not aware of this, proposed a code

on state responsibility or international responsibility, In

one article, Article 19, the position is taken that states

are internationally responsible under existing law for crimes.

They are criminally responsible. This had substantial support

in the General Assembly although the U.S. and several of the

representatives of western countries were strongly opposed to

it. Now here again we have a conception that was specifically

linked to apartheid as a crime in the discussion and in the

report of the International Law Commission and again it does

raise questions that need to be considered in legal terms.

will this be effective? Does one proceed by introducing now

on the international plane the idea of collective responsi

bility, the responsibility of a people as against the respon

sibility of leaders to which I referred in my first point?

The war crimes point relates to the leadership. This point

relates to collective responsibility of all the people con

cerned -- meaning, of course, white South Africans. Interna

tional law, I think, at least proposed this issue. My per

sonal view is that it is a dubious proposition for various

reasons, but it is something that does call for some consid

eration because the whole issue here of South Africa is very

much, I think, inevitably linked with the culpability of the

white population, the Afrikaaner population, and what sort of

attitude should be taken by the rest of the world toward them.
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I'm not talking so much about how South Africa will react,

although that's not to be considered insignificant. There is

still that other issue that comes up both on this and legally

under the sanctions provision. Here, too, international law,

as spelled out explicitly in the Charter, says that sanctions

of the Chapter VII kind cannot be adopted without the agree

ment of all the major powers. What we have is a built-in

limitation on the implementation of sanctions. That raises

the issue of what other kinds of intervention ought to be

permitted. Should one retain the idea that the Charter provi

sion requires the major powers to agree on sanctions, thereby,

to some important extent, assuring ineffectiveness without

their agreement? Obviously these sanctions without the force

of the major powers would not be helpful. In the absence of

their agreement, should one open the doors to so-called human

itarian intervention supporting other kinds of movements?

Again, I say, these are questions which are not en~irely an

swered in international law terms. But, in terms of interna

tional law, you do focus on issues such as who makes the deci

sions, who should make the decisions, what criteria are appro

priate and what effectiveness would the action have. So, in

all deference to my colleague from South Africa, it seems to

me that we must recognize here that, in our profession, if I

may say so, international lawyers do make something of a con

tribution.

It occurred to me at the time when Thomas Reed Powell,

who, some of you will remember, was a professor of Constitu

tional law for many years at Harvard, was asked at one point
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whether he would take an oath to support the Constitution.

And his answer was, "Why sure, the Constitution has supported

me for many years." That came to mind because I find myself

here defending international law which I must say has also

supported me for a number of years. But I'm really trying to

get you to see that this is not simply a question and should

not be seen simply as a matter of saying, well, here are rules

and here is a country which defies those rules and therefore

the rules don't matter because the country does whatever it

wants anyway. There is a whole area of issues which must be

clarified and analyzed in terms of the considerations that

are put forward by international law.

We look at the future of South Africa and we see some of

the issues which will come up and which will perhaps require

further clarification. Something has been said about self

determination. It is on the program in response to my sugges

tion that we look at this question in light of South Africa's

future. Self-determination, as some people say, is a peremp

tory norm of international law and I think in some respects

a good case could be made for this view. What is the rele

vance of self-determination here and should it be a major

factor in the analysis of South Africa and in the action which

would follow? Well, there are many questions about that. Up

to now we know that the issue of self-determination has been

linked almost entirely to the colonial territories and non

self-governing territories of that kind in which the terri

torial unit, the unit of self-determination, has already been
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given. It is also used in another sense for established

states to support their positions of sovereignty as against

foreign states. In the South African context and in the dis

cussion, the notion of self-determination carries with it a

notion of democracy and representative government which is, of

course, another possible meaning of self-determination. People

ought to determine for themselves how they run their affairs

and therefore that is self-determination. And here the ques

tion comes up, and I think it is an important one in this

context and probably in other contexts. Are we asserting

here in making this point that there is an international norm

in support of democracy? Do we find it necessary in this con

text and in other contexts to shift the ground from human

rights to democracy? Are these the same or different? Sena

tor Pat Moynihan made a number of strong speeches in which he

said these are the same -- only a handful of countries in the

world practice democracy and you can't trust any of the others

because they're just not democratic and therefore they can't

be in favor of human rights. Other people have taken similar

positions in actual fact and have said that, since the world

is largely non-democratic, this is really a hopeless and fu

tile effort to assert an American standard of government,

American democratic notion, or western European notion of

representative government on the rest of the world. Well,

again, we have to consider whether this is the way to approach

the South African problem. Are we demanding democracy in the

future, are we demanding representative government, or is
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....-------------------------------------------

there a difference when we demand human rights? I would sub

mit my own thinking at this point is that there is a signifi

cant difference. It seems to me that in thinking about the

thrust of the anti-apartheid movement, the essential point is

human rights, that these people, the majority of these people

are being denied human rights, that they ought to have the

freedoms that are expressed in the authoritative instruments,

the Universal Declaration of Human Rights and the interna

tional human rights covenants. Even more clearly, they ought

to have the freedom to exercise civil and political rights

and the various other rights. Now this, it seems to me, is a

position on which there is at least, in some respects, a

fairly general world-wide consensus. Perhaps it is only ex

pressed verbally in some cases, but it is still a consensus.

There is a belief that there are rights which the world

can insist that South Africa affords all its people and that

there are obligations commensurate with this. Consequently,

it is perhaps sufficient to put those riqhts as the key ele

ment in the demand for the future South Africa.

Well, I think I have just about ~eached the limits of

my time. What I've attempted to say here this afternoon is

that, when you approach apartheid in terms of international

law, in terms of a basic instrument with which to bring about

change, the idea is of considerable practical importance in

deciding how you justify the positions taken, how you proceed

in a more rational way to consider the alternatives, and how
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you are able to reach discriminating judgments which fit this

particular case and create less of a problem in other ways.

And I think they also all bear on this fundamental idea of how

you take effective action against apartheid rather than simply

verbal condemnation. This is my message to you within the

limited time, and I wish you well for the rest of the delib

erations. Thank you very much.
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DINNER REMARKS OF AMBASSADOR LESLIE O. HARRIMAN
NIGERIAN MISSION TO THE UNITED NATIONS

I'm sorry to inflict some notes on you, but I have just

come from one committee which I chair and that is the one to

draft a convention against the taking of hostages. What we

have been trying to do is to identify the political norms

that could lead to such a convention and then pass this on to

experts. I say this because it is one of the problems which

we have, the problem of understanding that the taking of hos-

tages is a crime against humanity and that everybody, be they

the South African Freedom Fighters, or Palestinian leaders,

could become victim of this in the future. Unfortunately, we

have not been able to progress.

I believe that I cannot go into the questions of your

deliberations regarding South Africa because you are experts

who have concentrated on a particular aspect of the problem

and we're very, very honored, my Committee, to have been in-

vited here tonight. I particularly wish to say that I'm

overwhelmed by the eminent jurists and leaders and Congress-

man Maguire for being here. I've been looking forward to

this conference and particularly the ideas that will emanate

from your meetings, not only because you have the experience,

but also the high legal minds which will produce work to keep

us busy in our Committee for some time to corne. I understand
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that your decisions have been very fruitful, and this is what

they should be. I also hope, therefore, that you will not

expect me to make any meaningful contribution to the confer

ence or make any meaningful remarks that will affect what you

have done. I think what I have to do is study and with my

Committee to digest the results of your proceedings.

The organizers provided me with a captive audience of

the legal luminaries, and I take the liberty of inflicting my

own preoccupations on you. In the United Nations and in

Africa are articles that all people of good will from all pro

fessions should join in efforts to eliminate apartheid and

racism in the world. This is a worthy cause, for it touches

on the lives of 19 million people in Southern Africa, touches

them because they are born black and in the land of their

birth and because they cannot match force with force. So

they depend on all of us, individually and collectively, gov

ernments, inter-governmental organizations, and particularly

non-governmental organizations like this to help them through.

I would believe that lawyers in particular can play a very

important role, and I've tried to encourage the International

Commission of Jurists and the Lawyers' Committee for Civil

Rights Under Law and similar groups in their activities in

South Africa.

Apartheid inevitably means the negation and the destruc

tion of the rule of law. This suppression cannot be perpetu

ated except by brutal repression of resistance. And in South

Africa the laws are made by the racial minority especially to
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preserve an unjust social order. The minority regime has be-

come more and more ruthless and inhumane as racism led to

growing resistance, and it has silenced the di~sident people

of South Africa even in the minority community and used its

peers to poison their minds. There is a constant escalation

of repression, fear, and prejudice and it is a syndrome of

fear and survival on one hand and on the other hand the bat-

tIe of the gun. Lawless laws from this system are then imple-

mented by the police and white judges who reflect the atti-

tudes of .the system which appoints them, and this makes it

such a vicious circle which is very frightening. The trials

administered by these judges are frightening, too, as those
)

of you who went to South Africa to listen iri on the Biko tri-

als are well aware. And, those of you who have been briefed

by some of those who were present at the home of a very great

supporter, Arthur Krim, some time ago, know that the inquests

on the death of Biko and many others tortured and murdered in

prisons could have been easily concealed by this system if

they had not been so tragic, not only for the victims but for

the future of South Africa. We can therefore understand that

the prominent political prisoners in Southern Africa are law-

yers. I particularly refer to Nelson Mandela, who felt it is

his duty to violate the unjust laws. To him the causes, the

beginning and the end, and the sufferings are secondary; and

yet we find some people telling us that there is' hope because

there is a process of law in South Africa and because that re-

gime held an open inquest in the death of Steve Biko. The
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verdict was, of course, that no one was to blame for the death

of Steve Biko. The verdict was the same as almost all of

their inquests over the death of detainees, though we have

proof of continuing torture in South African jails. Our con

clusion is that we are dealing with a regime which has no

parallel in the modern day world.

I would like to commend the Lawyers' Committee for pro

viding legal assistance to political trials in South Africa

and particularly for publicizing them. I believe they have

come to the conclusion, along with Amnesty International and

others, that there is no way to reform or ameliorate the sit

uation without the abolition of apartheid I would also like

to commend Millard Arnold, a lawyer, poet, and journalist,

for his excellent book on Steve Biko. I'm happy I don't have

to buy a copy; he sent me one.

I think after decades of study and discussion, the United

Nations has come to the conclusion that apartheid is not an

aberration, not some obnoxious political ideology, but a crime

of international concern. It has adopted the International

Convention for the Suppression of the Crime of Apartheid

which has now been ratified by only some 45 states. We need

the advice of the legal community in analyzing the signifi

cance of this convention and in implementing it. Having said

that, I would like to leave the legal aspects and deal with

wider concerns.

I was almost thrown out of a hall in Ohio when I came
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EEC that in fact there was some flaw in the use of language

because migrant laborers refers to black South Africans who

are natives of the bantustans. Well, why will this not suc

ceed? It is very clear that the minute you have organized

labor in South Africa, that is the minute it makes nonsense

of bantustanization. In other words, South Africans who are

black would have the right to join in legal trade unions

across the board throughout the country. The minute you ac

cept that, then you give them a platform for organization and

political action. And the minute you allow legal trade

unions throughout the country, then you destroy the main in

centive in South Africa -- that of exploitation of cheap

labor. Because the workers will go on strike for better pay,

for better facilities, and the profit margin will be so low

that we would not need to ask for divestment in South Africa.

Judging by the developments there, it is very certain that

many companies will pullout voluntarily. I think the aspect

of this is not with lawyers but with trade unions, and we are

very happy indeed that the attitude of the government of Pres

ident Carter in this country has also affected the trade union

movements in this country. For the first time we saw people

like George Meany contributing to very, very progressive docu

ments and programs of action by the AFL-CIO. It has been

well articulated by Congressman Maguire; it is very clear that

we have moved from a position in this country -- this country

is the most vital for solving any world problem -- where people

were quiescent about events in South Africa to a position where
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in fact today this is a very, very active subject of reference

in universities and in public life among lawyers and churches.

And we have moved fon¥ard relatively quickly, judging by the resolu

tions passed by Congress regarding South Africa. Even though

we are a long way from the 4.4 million dollars provided this

year by Norway for Southern Africa, we believe that the very

token contribution to the Trust Fund for South Africa is a

very big step forward by the United States. It isn't the

quantity of the money, but the quality of its impact 'on what

we are trying to do.

I think another aspect which I would wish to mention is

that we--and I'm sorry I have left my notes but I think I

should talk more freely--think that very often in the past,

policy in this country has been in grooves and it has been

based on communism ideology; and when you look at the situa

tion in Africa, we found, for example, in the Saharan region

a number of coup d'etats that took place immediately after

the drought -- Somalia, Ethiopia, Niger, Chad, and all the

destruction throughout the coast of west Africa going to eco

nomic factors, natural disaster leading to economic problems.

And this increased poverty in the general area created some

phenomena which are very interesting ... where Somalia, which

was said to be the heaven of the Soviets, suddenly became pro

west, and Ethiopia, that was a heaven for the United States in

particular, became pro-eastern.

We find many movements in the world today that show that

long-term views should have to be taken and that long-term
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projections are very important -- and that principles should

be adopted rather than analyses of situations that are based

on external factors, especially in the Third World. I believe

that this is more clearly displayed, as I told Congressman

Maguire at the table, if we look at the situation in the

newly emerged Portuguese territories. Guinea-Bissau and

Cape Verde were Portuguese colonies; in fact, the whole

struggle for liberation and the articulation of the anti

Portuguese element of armed struggle ... but Guinea-Bissau

is a poor country like East Cape Verde, and Fidel Castro told

me himself he was shocked that Cape Verde refused his troops

a stop-over in that island territory because this would ruin

the whole source of their economy. Guinea-Bissau and Cape

Verde attended the conference of the Afri-Latin concept con

vened in Dakar by Giscard d'Estaing, and they also attended

the meeting in Paris recently. Now, if you compare these

territories with Mozambique and Angola, which are under con

stant pressure, you find that the situations in these two

territories are different. Obviously, people who fight a war

for liberation for over half of a century cannot during the

period of struggle articulate options in foreign and domestic

policies because of the constraints and the sources of assis

tance. If they come under pressure at independence it becomes

even more difficult for them to articulate such options, and

the situations as we see them in Angola and Mozambique are

such that, unless the whole area is pacified, unless the South

African influence is out, that is, the aP9rthe.id regime is

brought to terms with the rest of the world, there can be no
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stability in the region. There can be no question about talk

ing about Cubans or Russians because these countries will con

tinue to depend on these forces for their survival.

I believe also that the questions of Namibia and Rhodesia

are very important. Under the leadership of people such as

Don McHenry and Mr. Vance (I'm sorry I'm putting them in the

wrong order) and Andrew Young, we were moved from a position

last year where we called for total sanctions against South

Africa to try to negotiate to solve the problems peacefully.

Now what has transpired so far has not been encouraging and

many of us, many of our countries, which have supported these

processes of peaceful negotiations are beginning to doubt

whether we took the right position when we decided to back

the present Administration. In Rhodesia, as we know, the sit

uation has not improved. The Rhodesian army is stronger than

ever, with a source of support we know is from South Africa,

and they continue to disturb lives in neighboring territories.

South Africa on its own has been playing games regarding Na

mibia, and the last meeting in Pretoria was very disappoint

ing, for we could not imagine that five major countries in

the world would send their foreign ministers after resolu

tions supported by them in the Security Council. And for

them to come back with an innocuous and ambivalent document

telling us that South Africans would go on with their elec

tions and that they would elect leaders and that these lead

ers would then be persuaded -- an attempt would be made to

persuade them -- to seek international recognition. Without
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any reference to the main thrust of Resolution 425, even as I

left this evening there is still this rather protracted nego

tiation going on whereby the western powers, particularly

Britain, would not commit itself to sanctions even if South

Africa refuses to agree to the initiative of the five and to

allow intact the United Nations transitional group to be in

stalled in Namibia. Instead, they are massing their troops

on the border and the challenge is at the five foreign minis

ters, at the African group, and at the U.N.; and we do not

expect that at this stage and after so long we could get a

response of failure from, particularly, the United States, an

institution where the political and diplomatic leverages, the

support of the international community are very, very clearly

in favor of action.

The other point I would wish to raise is that we do hope

that this country will give leadership and that it is pleased

to give leadership and will find consistently that, again, the

restraints and constraints of allies drag the U.S. processes

and programs backwards. And that the British in particular,

who have enormous vested interest ln South Africa, cannot dis

tinguish between tomorrow and today. And, as I say, the

United States must stop tying itself onto the great European

powers on the point of principle because I think that this is

lack of leadership, this is compromising values -- and that

this is one area where we do hope that everybody who can speak

up will help to move things forward so that we can prevent the

inevitable in Southern Africa. As the Honorable Mr. Maguire
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did say, the most fruitful place for communism is Southern

Africa, and, as he said, the fastest way to make the whole

area communist is to continue along the lines of South Africa

today, which continues to defy the int~rnational community in

Namibia and which continues to sustain the illegal racist mi

nority regime in Rhodesia. And, very often, people think that

I'm too much of the radical and that my government is double

talking when it supports the American initiative of the five

in Namibia and the Anglo-American in~tiative in Rhodesia and

at the same time we call for pressures against South Africa

because we believe that the core of the problem is the problem

of South Africa and that unless the South African problem is

also tackled we can never create stability and we can never

solve the problem of Southern Africa.

Thank you very much.
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APPENDIX

I. South Africa's Homelands Policy and International Legal
Aspects of State and Governmental Recognition: The Obligations
of International Law and the Homelands Policy in Transnational
Perspective.

1. Have the actions of the South African government
in purporting to establish the Transkei and Bophutha
tswana as independent states been consistent with
South Africa's obligations under international law?
Inter alia may the world community join South Africa
in recognizing the Transkei and Bophuthatswana as
independent states consistent with their own legal
obligations?

2. If the Security Council adopted a resolution under
Article 39 of the U.N. Charter determining that South
Africa's policy and practice of apartheid constituted
a threat to the peace and decided under Article 39
and in accordance with Article 41 that denial of
recognition to homelands is one among other measures
to be employed to maintain international peace, would
U.N. members be legally bound to comply?

3. Is there a reasonable legal basis for the General
Assembly's taking the position that by its actions
South Africa has brought the homelands, including the
Transkei and BophuthaTswana, within the reach of
Chapter XI of the Charter as territories where peoples
have not yet attained a full measure of self-government
in a manner consistent with the international legal
rights of those peoples? If so, might a legal basis
have been laid, should South Africa continue to violate
the rights of these people, for declaring forfeited its
right to administer their affairs?

4. If it is to be considered that the South African
government has consistently, grossly and over a long
period of time, by constitutional provisions, legislation,
policy and conduct, violated important legal rights of
the overwhelming majority of its people, would there be
a reasonable legal basis for a General Assembly resolu
tion declaring that the Government has forfeited the
privilege of being recognized as the government of
South Africa? If so, would that affect the question of
the validity of its actions respecting the homelands and
respecting any people actually from the homelands but
living and working in South Africa?
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5. Is a particular pattern of governmental behavior
over an extended period of time by a state which refuses
to recognize the homelands sufficient grounds, nonethe
less, to confer recognition on the homelands?

II. South Africa's Homelands Policy and the Principle of
Nationality: Is the Large-Scale Denial of Nationality and
Citizenship a Purely Domestic Question or a Matter of Inter
national Concern?

1. Can nationality be forced upon an individual after
birth and without his consent?

2. Does the stripping of an individual's nationality
and the forced imposition of the nationality of
another state violate international law?

3. Does birth confer an inalienable right to nationality
upon an individual that cannot be denied except through
the express or implied consent of that individual?

III. South Africa's Homelands Policy and the Principle of
Nationality: The Divestiture of Citizenship and the Imposi
tion of a Non-Recognized Nationality Creates a Condition of
Statelessness.

1. What are the responsibilities and obligations of
the divesting state?

2. If an imposed nationality is not recognized, has
the individual in fact ever lost his original nationality?

3. Does the creation of statelessness impose obligations
or responsibilities on the international community?

4. Is the systematic denial of citizenship grounds for
withdrawal of governmental recognition?

IV. A. State Responsibility for Acts or Omissions Occurring
Within the Non-Recognized Homelands: Can South Africa Abdicate
Its International Responsibilities?

1. Should an act or omission on the part of the
homeland which violates substantive principles of
international law occur causing injury to another state,
is South Africa responsible for reparations?
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2. Should a "national" of one of the homelands suffer
an injury as a result of another state substantively
violating principles of international law, to whom
does such "national" address his claim for redress of
his injury?

3. Should an individual whose citizenship has been
divested and who has been forced to accept a homelands
nationality be able to assert a claim against the
divesting state on the grounds that such a divestiture
is a violation of substantive principles of international
law giving rise to an injury?

B. The Effects of Attaining Corporate Identity in the Home
lands: Legal Consequences and the International Status of the
Corporation.

v. A. The Principle of Self-Determination in South Africa: Its
Implication to Third World Countries.

1. Both the International Covenant on Economic, Social
and Cultural Rights, Part I, Article 1(1), and the
International Covenant on Civil and Political Rights,
Part 1, Article 1(1) state that "all peoples have the
right to self-determination. By virtue of that right
they freely determine their political status and freely
pursue their economic, social and cultural development."
Is the South African Government's policy of separate
development consistent with these two covenants?

2. In a multi-ethnic society such as South Africa's,
does the principle of self-determination as embodied
in the International Covenant on Economic, Social and
Cultural Rights and the International Covenant on
Civil and Political Rights necessarily imply that such
a right must be exercised in the context of one-person
one-vote?

3. If self-determination is construed to mean one-person
one-vote, would a provision providing for special rights
for minority protection be consistent with the principle
of self-determination?

4. Should the principle of self-determination be con
sidered a political as opposed to a legal concept?
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VI. A. Walvis Bay: Conflicting Claims of Territorial Sovereignty.

1. Has South Africa's administration of Walvis Bay as
if it were part of Namibia extinguished or affected
its claim of territorial sovereignty over Walvis Bay?

B. Namibia: The Exploitation of Natural Resources
and Claims of Reparation Under International Law.

1. In light of the General Assembly Resolution 2145
(XXI) of 1966 terminating the South African mandate
in the territory of South West Africa, and the 1971
Advisory Opinion of the International Court of Justice
on the Legal Consequences for States of the Continued
Presence of South Africa in Namibia, does the continued
exploitation of Namibian natural resources since 1966
by South African interests give rise to a valid claim
of reparations under international law?

a. If reparations are available for the
exploitation of Namibian natural resources
are such reparations based upon a "moral"
or "material" injury or both?

b. If damages from a moral or material
injury can be proven, should compensation
for such injury include lost profits from
the sale of those natural resources by
South African interests?

VII. A. Apartheid and the Denial of Human Rights and Fundamental
Freedoms in South Africa: Protection and Redress in the
International Order.

1. Does the widespread abuse of human rights in South
Africa and other areas of the world demand that the
individual be afforded the capacity to assert his
individual rights in the international arena?

2. Can Article 96(2) of the United Nations Charter
be utilized in an innovative fashion in the pursuit
of human rights and fundamental freedoms?

3. Under Article 36(2) (b) of the Statutes of the
International Court of Justice, states may accept the
compulsory jurisdiction of the Court with respect to
a wider range of international legal matters. South
Africa has not accepted such jurisdiction. Are there
other techniques available that would permit the ICJ
to extend its influence over matters concerning the
denial of human rights and fundamental freedoms?
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