
LA WYERS' COMMITTEE 
FOR CIVIL RIGHTS UNDER LAW 

SUITE 520 • 733 FIFTEENTH STREET. NORTHWEST • WASHINGTON, D.C. 20005 • PHONE (202) ~00 

CABLE ADDRESS: LAWCIV, WASHINGTON, D.C. 

July 23, 1981 

Dear Colleagues: 

As lawyers, we are writing to you to ask you to sign a Decla
ration concerning the status and rights of members of the liberation 
movements of South Africa and Namibia when taken prisoner during the 
course of their struggle for freedom. 

The situation in South Africa and Namibia today is among the 
most urgent facing the international community. As lawyers we have 
a special responsibility to try to ensure that the humanitarian rules 
developed in international law over the past twenty years are observed. 
In response to the unique nature of oppression in South Africa and 
South Africa's aggression against the people of Namibia, it is now 
recognized that: 

1) apartheid is a crime against humanity; 

2) the people of South Africa and Namibia have a 
right to struggle for self-determination; 

3) those who are captured during that struggle have 
a right to humane treatment and prisoner-of-war 
status. 

New rules of international law are now developing, which if 
observed in these conflicts would temper the bitterness and violence 
which threaten to engulf southern Africa and which constitute a 
meance to the peace of Africa and the world. We are appealing to 
you to give your earnest consideration to this situation. We de
scribe it in some detail, but needless to say if you require further 
information or copies of the texts to which we refer, we would be 
happy to provide them. The Declaration is printed on page 5. 
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Over the past few years, the South Afr~can authorities have 
made no ~eaningful concessions to the demands of the Black majority 
for freedom and independence in their own country. Non-violent 
opposition has been ruthlessly crushed, its leaders banned and im
prisoned or, like Steve Biko, murdered in jail. 

The young people of South Africa, thousands of whom were shot 
at and imprisoned in 1976 when they demonstrated, unarmed, against 
the hated apartheid system, are turning increasingly to armed means 
of struggle. A. tremendous spirit of resistance has been aroused to 
which the South African Government is responding with ~ncreased re
pression, using the judicial system as its chief weapon. 

According to the South African National Institute for Crime 
Prevention and Rehabilitation of Offenders, 440 South Africans out · 
of every 100,000 are prisoners. The large majority of th~se are 
Black. This means that . ~he ratio between people in custody in South 
Africa and the total population is the highes~ in the world. In only 
three yea~Sj from June l97~ to Jtily 1979, 44,300 people were con~ 
victed in S6uth African courts as a result of jarticipating in ma~s 
protests. From March to July 1980 alone, over 200 peo~le were de
tained under the infamous Section 10 of the Internal Security Act 
which allows for "indefinite preventative detention" and is used 
against people thought to be organizers of opposition. There is 
even more widespread use of the harsher provisions of Section 6 of 
the Terrorism Act which provides for ''detention of terrorists ... 
until the Commissioner orders his release when satisfied that he 
has satisfactorily replied to all questions ... or that no useful pur
pose will be served by his further detention." 

Over the years, South Africa h•s ranked first among nations 
in capital punishment, and as that regime's sense of impending war 
heightens, a~ was the case in Zimbabwe, charges of political opposi
tion are regarded so seriously that increasingly death sentences are 
being imposed upon conviction. The death sentences recently imposed 
in the trial of the defendants known as the Pretoria 9,~/ the execu
tion of Solomon Mahlangu, the sentencing to death of James Mange 
in November 1979 **/ and the October 1980 sentencing to death of a 
Namibian farmwork;r ~/ for his simple failure to tell his employer 

~/ Sentenced to death are Petrus Mashigo, Naphtali Manana and 
Ncimbithi Lubisi. 

~~ The death sentences of Mange and the amibian were recently com
muted to 20 and 17 years respectively under a storm of international 
pressure. 
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that armed guerillas were in the area, speak loudly of the role of 
law in South Africa as a chief weapon against a people's struggle 
for basic human rights. 

In Namibia, where the level of hostilities is in an advanced 
state, non-combatant civilians are imperiled. For example, in 1978 
south African jet bombers and paratroopers killed more than 600 
Namibian refugees in Angola, the great m~jority of whom were at the 
Kassinga refugee settlement 250 km inside Angoloan territory. As a 
consequence of that raid, South African forces captured at least 118 
Nambians who are still being detained incommunicado at a military 
detention camp at Hardap Dam in southern Namibia. . No charges have 
ever been laid against them and no relatives or legal representatives 
have been permitted to visit. 

It is now widely accepted that the very existence of apartheid 
is an infringement, not only of human rights, but also of the funda
mental right of self-determination of peoples. This right was recog
nized in the "Declaration on Principles of International Law Concern
ing Friendly Relations and Cooperation Among States in Accordance 
with the Charter of the United Nations" which was unanimously adopted 
by the General Assembly of the United Nations in 1970. The Declara
tion reaffirms the duty of every State to refrain from any forcible 
action which deprives peoples of their right to self-determination, 
and it recognizes the right of oppressed peoples to resist that force. 

In maintaining the system of aparthied, forcibly denying the 
right of self-determination and continuing an illegal occupation of 
Namibia, South Africa is violating fundamental principles of interna
tional law. 

Additionally, South Africa's continued use of its legal system 
to crush opposition places it in violation of still other widely ac
cepted rules of international law, i.e. the Geneva Conventions of 
1949 Relative to the Treatment of Prisoners of War and Relative to 
the Protection of Civilian Persons in Time of War and Protocal I 
thereto. The Geneva Conventionsof 1949 consists of rules designed to 
ensure respect, protection, and humane treatment of war casualties 
and non-combatants. Specifically, captured militants cannot be tor
tured, can be forced to do labor only in extremely limited situations, 
and until the hostilities end, must be housed and fed according to 
detailed prescriptions that are considered to reflect generally 
accepted rules of civilized conduct. Most importantly, prisoners of 
war are immune from criminal prosecution and hence, execution for 
those acts of combat which do not violate the laws of war, but which 
might otherwise be common crimes under municipal law. 
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In 1977, these provisions, formerly considered operative only 
between sovereign State parties to the Conventions, were expressly 
extended in Protocol I to cover captured militants in national libera
tion struggles against colonial and racist regimes. By its terms 
Protocol I and now the Conventions apply to ''armed conflicts in which 
peoples are fighting against colonial domination and alien occupation 
and against racist regimes in the exercise of their right to self
determination •.• ". 

On November 28, 1980 in a historic ceremony, Oliver Tambo, 
president of the African National Congress of South Africa deposited 
with the International Committee of the Red Cross its official decla
ration of intent to be bound by the terms of the Conventions and 
Protocol I. It is anticipated that the South West Africa Peoples 
Organization (the liberation movement of the Namibian people) will do 
the same within the coming months. 

On December 12, 1979 the General Assembly adopted a resolution 
concerning political prisoners in South Africa, which states that 
"freedom fighters captured during the struggle for liberation must 
be entitled to prisoner•of-war ~tatus and treatment in accordance 
with the relevant Geneva Conventions". At the same time the resolu
tion requests all member states to ''take appropriate measures to save 
the lives of all persons threatened with execution in trials staged 
by the illegitimate racist regime on charges of high treason and under 
the obnoxious Terrorism Act". 

As one writer puts it, "It cannot be denied that the promulga
tion of these instruments represents an important step forward in the 
desire of modern nations to alleviate the suffering inflicted upon 
both combatants and civilians in the conduct of armed conflicts and 
to reach a balance between military necessity and the most basic 
values'~. If these basic human values are to have any relevance to 
those currently on death row in South Africa or the victims of the 
Kassinga raid, then there is a duty on all who are for the preserva
tion of such values to try to ensure that the South African regime 
observes the appropriate rules laid down in the Geneva Conventions and 
Protocol I. We urge you to help by signing the Declaration printed 
below. 

More than 300 Dutch and 150 Irish lawyers have already signed 
this Declaration. A s~milar appeal is b~ing launched in Britain. 
We hope it will persuade our Government to take all possible steps to 
save the lives of those on death row in South Africa and Namibia, and 
that it will be the start of world-wide pressure to compel the South 

.. 
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African authorities to observe the Geneva Conventions. Please return 
it to us as soon as possible. 

DECLARATION 

We, the undersigned American lawyers, are of the opinion that what is 
considered as high treason by the apartheid regime in South Africa is 
in reality the exercise of the internationally recognized right to 
struggle for self-determination and against apartheid. 

We urge the Government of the United States to implement the General 
Assembly resolution concerning political prisoners in South Africa 
adopted on 12th December 1979. 

We request the United States Government to take all possible steps 
to prevent the execution of those currently sentenced to death for 
"political crimes" in South Africa and Namibia. 

We request the United States Government to use the full weight of 
its influence to pressure the South African regime to abide by its 
obligations under the Geneva Conventions, and to support measures at 
the United Nations and at other international fora to ensure that 
captured combatants of the South African and Namibian liberation move
ments are accorded prisoner-of-war status and that civilian popula
tions in southern Africa are protected from the ravages of war. 

Signed: 

Name and Title (Please print) 

Address 


